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SLESSER, K.C.) and Mr. W. BOWSTEAD (in- 
structed by the Treasury Solicitor) appeared on 
behalf of the Minister of Transport. 

The LORD ADVOCATE (The Rt. Hon. H. P. 
MACMILLAN, K.C.), Mr. A. C. CLAUSON, K.C., 
Mr. BRUCE THOMAS and Mr. ALFRED TYLOR 
(instructed by the Honorary Solicitors) appeared for 
the Railway Companies’ Association. 

The Hon. R. STAFFORD CRIPPS appeared for 
the London County Council. 

Mr. F. G. THOMAS, K.C., and Mr. JACQUES 
ABADY (instructed by Sir Thomas R. Ratcliffe-Ellis) 
appeared for the Mining Association of Great Britain. 

Sir DOUGLAS HOGG, K.C., M.P., and Mr. F. J. 
W ROTTESLE Y (instructed by Messrs. Vizard, 
Oldham, Crowder and Cash) appeared for the Traders’ 
Co-ordinating Committee; The National Association 
of Railway Travellers ; and the following local authori- 
ties : The boroughs of Leeds, Cardiff, Oldham, St. 
Helens, West Ham, East Ham, Croydon, Woolwich, 
Gravesend, Richmond, Southport, Watford, Leaming- 
ton, Morecambe, and Rothesay; and the Urban 
District Councils of: Dartford, Mitcham, Heston and 
Isleworth, Teddington, Beddington and Wallington, 
Surbiton, Harrow-on-the Hill, Prestwich, Epsom, 
Carshalton, Barnet, Hampton, and Bexley Heath. 



Mr. HERBERT MORRISON appeared for the 
National Joint Council of the Trade Union Congress 
and the Labour Party; and for the London Labour 
Party. 

Mr. W. G. R. BOYS and Mr. HUGH SHAYLER 
appeared for the Civil Service Confederation. 

Mr. S. CARLILE DAVIS appeared for the 
Plymouth Incorporated Mercantile Association. 

Mr. GEO. DEW, J.P., L.C.C., appeared for the 
National Association for the Promotion of Cheap 
Transit. 

Mr. JACQUES ABADY (Instructed by Messrs. 
Kensholes & Prosser, Aberdare) appeared for the 
Cardiff Collieries, Limited. 

Mr. A. MOON appeared for the Midland Associa- 
tion of Blast Furnace Owners. 

Mr. F. C. BORER represented Messrs. Harrods 
Staff Council. 

Mr. EDWIN CLEMENTS (instructed by Messrs. 
Neish, Howell & Haldane) appeared to watch the 
proceedings on behalf of various Objectors to the 
Schedules of Standard Charges. 

Mr. J. H. WORRALL appeared for the National 
Anti-Profiteering Society. 



Lord Advocate : It now devolves upon me, Sir, to 
sum up from the point of view of the railway com- 
panies the result of the past 10 days’ proceedings. I 
confess that upon a survey of the proceedings I 
find matter both for gratification and for disappoint- 
ment: for gratification in this respect, that the 

number of points of criticism which have emerged 
have been, for a topic so complex as this, compara- 
tively limited in number : for disappointment, on the 
other hand, in this respect, that I do not think we 
have had quite the measure of assistance in rendering 
those points precise which I had hoped we would 
receive from our opponents. 

After all, Sir, this is not a ligitation ; it is a step 
towards settling the Schedule of the Charges which 
the railway companies are to be authorised from and 
after the appointed day to make to the public. The 
task of settling these charges is imposed by Parlia- 
ment upon the Tribunal. The railway companies, 
however, are required to take the initiative to this 
extent, that they have a duty to propose certain 
charges in the form of the schedules which have been 
lodged. These charges, according to the Statute, 
are to be open to criticism by all concerned, but the 
criticism to which the charges are to be open is to be 
criticism upon objections formulated and lodged, and 
such objections to a large number have already been 
lodged against the schedules. 



The present state of our Inquiry is really directed 
to the ascertainment of what I may call the criterion 
by which the schedule of charges is 1 to be judged. 
Parliament has prescribed that, the charges shall 
have a certain effect, that they shall, if put into 
operation, achieve a certain residt, and therefore 
logically it is proper, as you have ruled, that in the 
first instance that criterion should be ascertained, 
armed with -which you will be in a position to criticise, 
to examine and to criticise, the schedules of charges, 
to see whether that schedule will, or will not, answer 
the criterion which Parliament has laid down. It 
is, perhaps, a little unfortunate that while the 
schedules of charges must be the subject of specific 
objection, there is no similar provision for the formu- 
lation of specific objections to the criterion,, or, 
rather, to the form of the criterion as propounded 
by the railway companies in this case, and we have 
therefore all of us, I think, suffered to some extent 
in the course of these proceedings from the absence 
of clearly joined issues. We have had to some extent 
to grope our way 'as we advanced and to ascertain, 
sometimes only by inference, where precisely the 
dividing line was situate. 

■However, our view of this matter has always been 
a practical one. We took in hand Section 58 of the 
Statute and we prooeeded to compile an account 
which, to the best of our belief, complied with the 
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requirements of that section. In the course of its 
compilation, as you have heard, we were in close 
touch with those who had. the opposite view from 
ourselves. As the investigation proceeded from point 
to point, difficulties emerged and it became necessary 
for the railway companies to make up their minds 
down which turning they should go; that is to say, 
on questions of principle which occurred it was neces- 
sary for a person compiling the account to come to 
decisions as he progressed. Some of the points were 
suggested by our friends the traders who, upon con- 
sideration of matters arising between us, advanced 
certain views. Fortunately in some instances agree- 
ment was reached, and the account which you are 
now considering is not, therefore, entirely an ex 
■parte account, but already to some extent contains 
the result of accommodation on certain points. The 
views which the traders put forward in conference 
with us proved to be acceptable, and were accepted. 
They had much to say for themselves on certain 
points, and they were able to convince the Railway 
Accountants’ 'Committee that justice lay on their 
side and the matter was one upon which, when the 
full implications were made, it was proper to come to 
this decision. Therefore this document which is 
'before you is not entirely the railway companies’ 
document in the sense of being a purely ex parte 
document; it also contains to some extent the result 
of accommodation on matters where views submitted 
by way of criticism on the preliminary accounts by 
the traders were recognised as sound; and it was 
manifest, of course, as this process proceeded, that 
there were points upon which it would be desirable to 
have the decision of this Tribunal; and there are 
several. The railway companies took the course of 
preparing their accounts in conformity with the views 
that commended themselves to the railway companies, 
leaving part to the traders, who were well aware of 
the methods which we had pursued in the compilation 
of the accounts, and who were, therefore, well in a 
position to offer their criticisms and their arguments 
on each of those points in the accounts where we 
had parted company. 

H say again that this is not a litigation ; it is, after 
all, a process of investigation and adjustment in which 
the duty of giving assistance to the Court lies, I 
venture to think, just as much on the one side of 
the Bar as it does on the other. The task is not one 
that ought to be encumbered with the rigid con- 
siderations which apply in litigation at all, and I 
conceive that we both have a duty in this matter to 
assist the Tribunal, as far as lies in our power, to 
arrive at a just decision in the public interest, the 
Tribunal being constituted to judge between us as 
the custodians of the public interest. 

Now, Sir, as you will recall, the method that we 
pursued was to prepare a series of accounts, and these 
accounts contain implicity, of course, a series of 
decisions. As the accounts were compiled, and as 
we proceeded stop by step, it appeared that certain 
points of difference had occurred between us and the 
traders. We took our own way, and they reserved 
their right to criticise the way we had taken ; but the 
method of compilation of this account has been fully 
in the possession -of my learned friends, or at any 
rate, of those with whom we have been in conference, 
and the points at which we parted company are per- 
fectly well known to both of us. These are the points 
which have been in discussion before you for the past 
10 days; but there is no doubt that from a practical 
point of view much the most satisfactory way is to 
take an account, to explain, as I ventured to do in 
my opening statement, how it had been compiled, 
and in that way to indicate at what points we parted 
company from the traders, whose views have now been 
expounded to you and justified upon the grounds on 
which they were unable to accept the -methods on the 
different points upon which our accounts were 
compiled. 

In the end, the actual number of points that 
emerge, points of controversy, as 'I say, fortunately is 
not really a very large number, but they are none 



the less points of considerable difficulty and com- 
plexity, and H propose at once to address myself to 
their consideration in the order in which they arise 
under Section 58, and the order which has been 
followed by my learned friends on the other side in 
their criticisms. Folio 1 of each of the four com- 
panies’ books contains the account compiled by us for 
all the railways, and brings out the total figure which 
we submit for your consideration, with the single 
exception of the sixth item, the economies item, which, 
for reasons explained by Sir Ralph Wedgwood, we 
ventured to ask you to postpone in the meantime; 
but the first five items have the result of bringing 
out as the standard revenue the figure for the four 
railway companies of £49,479,984. We have so com- 
piled that account as to give in the schedules annexed 
a large amount of information as to both method of 
compilation and contents of the account, in order 
that these might be open to criticism. 

Starting with this now as my text, I propose to 
go through the items one by one, and let us, if you 
please, first of all, take the question of the ascertain- 
ment of the aggregate net revenues in the year 1913 
of the constituent and subsidiary companies absorbed 
by each amalgamated company. Upon that topic 
the question is : What does the Statute mean, in the 
first instance P The phrase selected by the Legisla- 
ture, as we have been exhorted to remember more 
than once, is not an expression which occurs in the 
Railway Accounts Act of 1911. Frankly, I do not 
think this is a matter of words at all, it is a matter 
of substance, and I am not greatly concerned with 
nice controversies between the precise meaning of 
the word “revenue ” and the precise meaning of the 
word “ income.” What you are truly in search of 
is the net revenue of these companies to be ascer- 
tained on the best evidence available. It is the duty 
of the railway company to place before you the best 
evidence upon which that figure can be arrived at. 

At an earlier stage, when I was opening the case, I 
think I put the figures of the published accounts of 
1913 too high. Personally I am not the least con- 
cerned with questions of my own consistency in an 
inquiry of this sort. I should hope, indeed, in an 
inquiry of this sort, that as one proceeded and as 
more light was given and matters advanced, a cer- 
tain measure of compromise would be arrived at, 
that we would appreciate, as we proceeded, the 
reasons which we each offered to the other, and I 
am quite satisfied that it would not be an accurate 
proposition in law to say that the published accounts 
of 1913 must be taken by you, as they stand, as 
conclusive evidence of the aggregate net revenues of 
those companies. And indeed, as was pointed out 
by Sir Douglas Hogg, my own case would truly be 
inconsistent with that, because I have asked that 
certain adjustments should be made upon those 
figures, and I appreciate the cogency of the view 
submitted, that if I am entitled to make adjust- 
ments, equally the traders should be entitled to make 
adjustments. But there is this striking contrast 
between the position taken up by the two parties : 
whereas we have submitted with precision exactly 
the adjustments which we ask you to make, and have 
justified each one to the best of our ability ,biy 
evidence, so far as my learned friends on the other 
side are concerned, while they have made many hints 
and suggested many doubts, they have not said 
with regard to anything in this account that it 
ought not to be there, or that something ought to 
be added — I am talking of aggregate net revenues — 
in order to make the account complete. They have 
simply taken up an attitude of general criticism 
and generality, with one exception : they have been 
quite precise in asking that in the accounts of the 
London and North Eastern Railway certain sums 
which we know as £150,000 and the two sums of 
£50,000 should be debited in taking into considera- 
tion the compilation of the London and North 
Eastern Company’s accounts. Now that is a precise 
matter upon which you can pass judgment, but as 
regards other topics they have not, although they 
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luive had, as I think you now appreciate, excellent 
opportunities of seeing those published accounts, and 
indeed of seeing the records from which they have 
been compiled as much as they desired, they have 
not apparently been in a position to formulate any 
precise attack whatever upon the accounts we have 
submitted, with the single exception of the item I 
have mentioned, on the aggregate net revenue part 
of the case. 

Now when you are considering, as you must con- 
sider, what you are going to take as the aggregate 
net revenues of those companies, my submission is 
that you must proceed upon the best evidence which 
is tendered to you by the parties at the Bar, and 
upon that my submission is that the best evidence 
available to you is the evidence of the 1913 
accounts, the evidence to be obtained from those 
published statutory accounts of the constituent and 
subsidiary companies; and where such published 
statutory accounts are not available, as they are not 
available in the case of certain of the minor com- 
panies by the compilation of accounts as nearly as 
may be in the statutory form, and while these ac- 
counts published or compiled will not afford you 
conclusive evidence of the 1913 aggregate net 
levenues, they will afford you the basis upon which 
to proceed, and you will then, I think, starting from 
. them as the best evidence, be prepared doubtless to 
consider criticisms levelled at those accounts' from 
either side, criticisms tending either to add to or 
diminish the figures appearing in the 1913 published 
oi compiled accounts and put forward by way of cor- 
lection in those accounts for the purposes of this 
particular Inquiry. It is open, as I said, to the 
railu ay companies, and it is open to any other parties 
interested, to propose and to establish a necessity for 
such adjustments of these accounts as, in, the opinion 
of the Tribunal, may be proper, in order to arrive at 
the true aggregate net revenues. 

Now, the accounts of 1913, as published, come before 
>ou with at least this commendation, that- they are 
compiled upon a basis which has statutory approval, 
lire scheduled form of accounts annexed to the 
Statute of 1911 were the result, as you may 
remember, of a certain amount of public sentiment": 
it was thought desirable that the railway companies 
should disclose more fully than those accounts which 
were previously in use did, the details of their adminis- 
tration, m order that the public and the Govern- 
ment, through its Departments, might be apprised 
more fully and more particularly of their financial 
transactions, and accordingly the forms of accounts 
scheduled to the 1911 Act were expressly designed 
as a questionnaire, if I might so put it, to the rail- 
way companies which they must answer in the public 
interest. The .accounts are searching accounts tliev 
require examination in much detail into the railway 
administration, and the accounts so compiled, after 
passing the .scrutiny of the auditors of the company 
have to be submitted to the Board of Trade, where 
m turn they are made the subject of close and 
anxious examination in the public interest, and those 
accounts therefore, so compiled, do come before you 
w'th at least a high measure of authority as prima 
facie the true accounts of the railway companies 
I have receded from the position of saying that 
my are conclusive; I have not myself treated them 
as conclusive m the compilation of the accounts before 

L°I!; b dt> f y , this > tllat in -the absence of any 
better evidence tendered to you, they form the proper 
and the natural basis upon which to proceed, leaviim 

L nf yr Party to suggest such corrections by 
a.v of addition or subtraction as they are able to 
propose and to establish before you. It will not do 

and that v lai ' ge and Say : “ We take this 

fUr tnVi 'r Tl ! rl 1C1Sm must,be precise; it is not 
an to the Court to hesitate and doubt and suggest- 

3 ou must give the Court something precise to 

“? - !.»• l oolLt tS 

the nil!’ \ ^ the accoilnt > we have offered you 

the cleaiest possible evidence as to why we have done 



it. These accounts, the published accounts of 1913, 
come before you also with another and an important 
public sanction. At least so far as these accounts 
contain the items above the line, they form the basis 
upon which the Government compensation was 
assessed when the railways were taken over in August 
of 1914 by the Government under the Act of 1871 ; 
and when it was agreed that the method of com- 
pensating the railway companies should be by stereo- 
typing of standardising the figures of 1913, the 
Government, aiwa 3 T s alive, as the Government no 
doubt is, to the protection of the public purse, was 
content to take those accounts of 1913, after examina- 
tion, as affording a fair criterion of the income — 
using a neutral term for the moment— of the railway 
companies in the year 1913 ; and subject to the 
recognition of certain adjustments which had to be 
made as time went on, owing to the prolongation 
of the war, the 1913 published accounts were the 
accepted basis on which large sums of public monej' 
were paid by way of compensation to the railway 
companies. 

Therefore when I ask you to pay special heed to the 
published statutory accounts, I think I may certainly 
commend them to you as accounts which enjoy a very 
high measure of authority; indeed, they have passed 
through the fire of much examination by persons who 
have different interests, and they have survived that 
ordeal and have been recognised as forming a proper 
indication as to the position of the railway companies 
in 1913. Therefore the published accounts are, as I 
submit, the best evidence, and indeed, Sir, they are 
the only evidence which has been tendered to you 
during this Inquiry, because all that I have heard from 
my learned friends has taken the form of criticising 
those accounts rather than the form of which I was so 
apprenhensive in my oppening and where I perhaps 
overstated the matter of compilation of entirely new 
ad hoc accounts; that is to say, to start afresh from 
the actual books of account kept by the railway com- 
panies and compile new ad hoc accounts altogether. 
One has not heard a word of that during these pro- 
ceedmgs. 

.MV. F. G. Thomas : I think I must say that we 
of course, have made no attempt— we made that clear 
from the start— to deal with the items in this account, 
iso tar as we have used these accounts, we have used 
them as illustrations of the principles of construction 
we were contending, and we felt that it would be a 
great waste of time. I am not complaining that 
we could not have got the facilities if we had asked 
or them, but to go into elaborate investigations of 
figures while the whole basis upon which that investi- 
gation ought to proceed lay in the balance and a 
matter of dispute between us, would have been a 
great waste of time and one which we certainly never 
intended and which we have not sought in any way 
to give effect to until we know what are the right lines 
on which to proceed. 

President : Thank you, Mr. Thomas 
Lord Advocate : ,1 still feel in the same position 
after my learned friend’s observation, in which I felt 
° ngmalIy ; W 1161 ' 13 are we? Is their position to be 
tins, that we are to take those, accounts and that 
such corrections as either party may put forward and 
establish are to receive effect, or is the position, 
where it is still undisclosed, the position that you are 
not to have regard to those accounts at all, but are 
to compile some other and different accounts? At 
any rate, I can only speak from my side of the Bar 
and make my submission, and my submission is that 
these accounts come before you as not only the best 
evidence, but the only evidence upon which you can 
start your investigation, and I think that when I 
say that it is open to either party to make their 
ci lticisms upon those accounts, I have put the posi- 
tion, I hope very fairly, and I hope, reasonably • 
but you must start somewhere. Even this Tribunal 
must arrive at finality some day in this matter and 

not “in +1 6a f , h T a Startill S P° int somewhere, 
not in the void, hut on something concrete Mv 

submission to you, Sir, quite shortly and simply is 
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this, that fortunately there is something concrete and 
practical before you, namely, the accounts which come 
before you with a high degree of authority, and I 
would ask you to take the view that those accounts 
form the beet, though not conclusive evidence, for the 
purposes of your inquiry into the aggregate net 
revenues of the companies, while preserving the right 
to either party to propose and to establish any adjust- 
ments of those accounts which you, in your opinion,- 
are satisfied are necessary to get -at the true aggregate- 
net revenues for the purposes of this Inquiry. 

i think my position is at least made abundantly 
clear. If that bo the true position, then surely it 
is the duty of those parties to propound to you 
adjustments which they desire. We have pro- 
pounded to you certain adjustments. One of the 
first, and that an important adjustment, its the 
addition of 4 per cent, "which was held in suspense 
pending the decision of whether the increases made 
on the 1st July, 1913, were or were not permissible, 
and the figure which would fall to be added in 
respect of that writing back is quite a substantial 
figure, and therefore a matter proper for you to 
decide. 

In the concluding addresses of my learned friends 

I hope I do them no injustice — I do not remember 
any criticism of the writing back of that 4 per 
cent., provided the accounts were not taken as con- 
clusive. This 4 per cent, adjustment was used in 
the earlier stages of the proceedings as a counter to 
my suggestion of the conclusiveness of the accounts, 
but that inconclusiveness having been conceded I do 
not think any of my learned friends in their con- 
cluding addresses challenged the appropriateness and 
the propriety of this adjustment, this particuar and 
precise adjustment which we have submitted to you 
in our accounts. 

But I do not leave it there. I say again that 
this is not a litigation, and I am not going to leave 
any matter on the looting which one may do in liti- 
gation and say a matter has not been cross-examined 
to. 1 hope to take a proper view of the matter, and 
I submit that on the merits you are entitled to 
hold that this particuar sum forms a proper factor 
in the aggregate net revenues of 1913 of which you 
are in search, and I say so for this reason, that 
that money was spent in 1913, the sums were 
included in the invoices charged to customers of the 
company and recovered by the company, -but because 
there was a legal doubt as to the validity of the 
increased rate as from the 1st July, very prudently, 
as any of us would do when part of our income is, 
so to speak, litigious for the moment, the railway 
companies, taking that view, very prudently said : 

“ had better not carry this to our distributable 
fund at the moment, lest by so doing we distribute 
it and then find that it has to be recovered; it is 
lnoie appropriate that that portion of .the- revenue of 
the year 1913 should meantime be held in suspense 
until it is seen whether or not it is truly a part of 
the income of 1913, legally part of the income of 
1913.” The decision in the two cases before the 
Railway and Canal -Commission, -as you know, ulti- 
mately held that as from the 1st July, 1913, the 
railway companies were entitled so to charge, and 
the result is that every one of those invoices, and 
every one of those sums collected under those 
invoices, became instantly legal invoices and legal 
collections, and the fund therefore automatically 
found its place in the revenues of 1913; and when 
you are in search of a standard, as we are here, it 
would not be conforming to the true view of the 
position if you are to omit from the aggregate net- 
revenue of 1913 a sum which it was admitted was 
collected and recovered in that year in respect of 
work done in that year, but which was for (the 
moment retained in suspense. Therefore, without 
more ado— the point is a very plain and simple one 
X ask that in the compilation of the aggregate net 
revenues of 1913 for the purposes of Section 58 the 
railway companies are entitled, as they have done, 
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to take into account this 4 per cent, addition as 
from the 1st July -on their merchandise traffic to the 
31st December, 1913. 

Mr. J epson : Could not you even put it a little 
higher than you have put it, Lord Advocate, because 
I think the evidence was that some of the railway 
companies, at any rate, did not put to suspense the 
whole of the 4 per cent., but only one-half, so that 
the -position is this, one-half of the 4 per cent, is 
already included in the -net revenue accounts, and 
one-half carried to suspense? 

Lord Advocate: If you please. That is quite true; 
and also one remembers the Southern Railway Com- 
pany, which has relatively less merchandise traffic 
than the other railway companies, did not*take the 
proportion ; it was not thought worth their while. 
Therefore you would be in this rather ridiculous 
position of having it in one of the four companies’ 
accounts and not in the other three. But I am 
putting all my points really, if I may say so, in the 
most moderate form; but that is our submission, that 
that figure finds its place appropriately in our 
accounts and is legitimately there, and I ask you so 
to find. 

President : There is only one point which suggests 
itself to me at present. Dealing with question of 
principle you say -that these should be taken -as tbe 
basis of an Inquiry as to what was the net revenue 
of the company in 1-913? 

Lord Advocate : If you please, -Sir. 

Pi esident : That seems to pre-suppose that there 
will be some Inquiry at some later stage when these 
criticisms which you say could be made both on 
your side -and on behalf of the traders could be heard 
and determined. 

Lord Advocate \ -My view was this 

Pi esident : In the meantime you are dealing with 
some particular -adjustments which would seem to 
ioiin part of the subsequent Inquiry which you have 
rather led me to expect will take place. 

Loi d Advocate : Personally, my hope and expecta- 
tion had been that this would be that Inquiry. We 
have tabled at the present moment our adjustments. 

1 liad hoped that what would emerge in the course 
of these proceedings would be that we should get 
from my learned friends on the other side their 
adjustments. We have tabled all ours. 

President : Yes; but I rather understood you to 
say that we were to take them as the basis to start 
with, and then criticisms could be levelled at the 
accounts both on your side and on behalf of the 
traders. 

Lord. Advocate : My submission is that those • 

criticisms should have been made by this time. 

President : _ Will you bear with me, ’ Lord 
Advocate, while I put to you what is passing through 
ln y mind ? At the time the case was opened it was 
suggested that these accounts were conclusive. Upon 
that the traders said : We do not think they ought 
to be conclusive, because we can show you certain 
adjustments which ought to be made just as the 
railway companies are making certain adjustments, 
they said: We have used such instances as we bring 
to the notice of the Tribunal as illustrations; we do 
not say that there might not be more; there may 
be more; but those particular ones are the ones 
which we call to your notice. It may be that they 
were wrong in adopting this attitude, because they 
had a little morel notice than I thought; but, at all 
events, here before us they have said : These are- 
mere illustrative instances. Now, Lord Advocate, do 
you suggest that there should be any opportunity 
after what you have said to-day, of the traders 
making good any further adjustments which, upon 
a prolonged examination of the accounts, they may 
come to the conclusion they can establish? 

Lord Advocate : I think that if they can propound 
any precise adjustments which they require or which 
they think necessary, they should be accorded an 
opportunity -of doing that. Of course, as I say, one’s 
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President : I am so afraid of interrupting tlie 
current of your thought. 

Lord Advocate : If I may say so, Sir, one wants 
to get down to business. 

President: You have said in your words to-day 
that you should be allowed to establish any further 
adjustments which you may think necessarj. 

Lord Advocate': 1 have no more to suggest at the 
moment. 

President : Your witnesses have said if we once 
begin on the question of adjustments, we must adjust 
possibly on a much freer and more generous basis 
than we have adjusted up to the present time. Now, 
it seems to me that you have let in the right of the 
traders adjusting generally, if they can establish a 
precise ]?bint of adjustment, and may it not be that 
your witnesses will say : If you take that character 
of adjustment into account, we must also give a tit 
for a tat, so to speak. At the present time we have 
confined ourselves — at least, this is how 7 I understood 
the witnesses — to such adjustments as were ascer- 
tainable and could be dealt with after the closing of 
the 1913 accounts ; that is to say, we do not go into 
antecedent history ; we take the 1913 accounts ; but 
looking at the 1913 accounts we find a certain 
amount carried to suspense. Well, we write that 
back again, and it may be that when they see the 
way in which the traders propound adjustments, 
they will say : Well, if that is going to be the line 
of attack, then our line of defence alters ; we must 
have the right to go back. All that is passing through 
my mind at the present time is this : If at a sub- 
sequent time these accounts must be adjusted as a 
whole, would it be worth our while giving you a 
ruling on certain adjustments which have been pro- 
pounded and which they have not taken particular 
objection to, because their idea was that they were 
asking for a larger adjustment? I hope I am not 
interrupting you, Lord Advocate 

Lord Advocate : No, Sir. One is very anxious, if 
I may say so, to get down to business in this matter, 
because we have been a little in the air. 

President : Yes ; I quite admit it. 

Lord Advocate : I appreciate exactly how you see 
the position, Sir. May I make this suggestion? It 
is true that if you pull a brick out of this arch in 
one place it may have an effect upon other parts of 
it; and, as my witnesses said, if an adjustment is 
proposed on the side of the traders it may necessitate 
counter-adjustments. If you were at the moment to 
take the view that the proper course of procedure 
was to regard the published accounts as the basis; 
that is to say, as the best evidence available subject 
to either party 

President : Please do not think I shall take you up 
and pin you to anything you say. 

Lord Advocate : If you please, Sir — subject to 

either party being at liberty to put forward within 
a time — I think there should b)e a time — precise 
objections ; that is to say, that in such and such a 
place £10,000 should come out, or £10,000 should go 
i n , or something of that sort, that if precise criticisms 
from either side were made upon those accounts 
within a certain time you could then deal with them 
at one time. 

President : We should be prepared to do that if it 
was in the interests of the parties. I am only trying 
to follow out what seems to be the course of future 
proceedings. 

Lord Advocate : I had rather hoped as regards 

quite a number of these matters it might be possible 
to avoid troubling you. 

President : I should have thought so. I am 

speaking not only for myself but, I think, for my 
colleagues. They have found so many small points 
which they think are capable of settlement between 
two skilled accountants — 1 mean all these writings to 
and fro ; whether you should put a debit here or a 
credit there; what you should do with this £35,000, 
or what you should do with the Fishguard and Ross- 
lare Railway, and all that sort of thing. Although 
we are deeply interested in all those things, and 



would decide them if necessary, it does seem to us 
that they are matters which two skilled accountants, 
taking Sir William Plender and Mr. Cash, could, if 
they met, adjust. I hope I am not saying more than 
my colleagues feel about it. 

Mr. J epson : No. 

Lord Advocate : Aud, of course, the parties must 
bear a sense of proportion, because many of those 
items, however attractive to the accountant’s or the 
lawyer’s mind, -may at the end of the day not 
represent a millionth of a penny. 

President : My colleagues have also impressed upon 
me this fact, that although I am interested in law 
they do not take the same interest in law that I 
do, and they would like us to consider ourselves more 
as a Tribunal to deal with the matter as a wholo 
than from purely small legal questions. 

Lord Advocate : Then, Sir, may I make a practical 
suggestion ; that is, that you should (so to speak) give 
your prima facie imprimatur to the published 
accounts and ask the parties what specific objections 
they desire you, as a Tribunal, to decide between 
them upon the adjustment of those accounts one side 
or the other, and that in the meantime the parties 
should address themselves, as far as possible, to the 
adjustment of these items, particularly the smaller 
items. What one really wants to get at is some form 
of finality in this matter, and my criticism rather 
remains that it will not do merely to say : We do 
not like the form of your accounts; or we think this 
or that; we must have a specific objection. 

President : Yes. We want to get down and deal 
with any grievances which the traders may feel that 
they have in the form of the 1913 accounts, or that 
you, upon a reconsideration of what is now open to 
the traders to-day, may appear right. 

Lord Advocate : If you please, Sir. After all, our 
Law Courts are not so foolish in their procedure as 
some imagine. An action on an account is an 
example. There one party puts in an account, the 
other side put in their objections to it, answers are 
made to those objections, and then the Court passes 
judgment upon it. That is the kind of thing, though 
less formal, that I would suggest here; and we should 
in that way he able to get at the aggregate net 
revenues. 

Mr. Locket : I entirely endorse what has fallen 
from the President. I feel that we are here to cut 
Gordian Knots. We are not here for the purpose of 
wasting time in unravelling them. Many of these 
things could he settled by business men in a short 
time if they were given a free hand to do so. I 
cannot help thinking that in many of these cases 
they might be settled between the parties them- 
selves; hut even where in such cases as could not 
be settled in that way I am inclined to think 
it might be useful if they could he left to the 
unfettered discretion of the Tribunal. We are 
business men. We have heard a good deal of what 
has to be said on both sides, and if the parties them- 
selves could not settle they might, without consider- 
ing questions of the legal interpretation of the 
Act, leave it to the Tribunal to settle a lump sum 
without giving any definite figures or accounts. It 
could only be done by consent of the parties, I 
think. No doubt the learned President would tell 
me so. But I think something of that sort might 
usefully he done. I a.m appalled by the consideration 
of having to go into all these different item® under 
Section 58 (1) (c). It seems to me that to go into all 
those items, in the way we have been considering 
them up to the present, would he endless. Blit they 
surely might be settled between the parties. If they 
could not settle, I certainly think they could be 
settled by the Tribunal on a broad basis, in the same 
way as business men would do it if they were sitting 
round a table discussing questions at issue between 
them. I hope I have not said too much, but I am 
very "anxious, indeed, to assist you and your 
opponents to arrive at the finality which you express 
yourselves anxious to reach, and that we must reach 
sooner or later. 
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Lord Advocate : The example you have selected is 
a very good one under 58 (1) (c). I cannot for the 
moment, of course, pledge my clients, hut I should 
he disposed seriously to advise them to take what I 
call an arbitration figure upon that in your arbitra- 
ment. Because 1 see the vista of the inquiry to 
which the President referred yesterday, which might 
he much more costly than the benefit to the public 
which would result from this settlement. The view 
expressed will absolve me for the moment from dis- 
cussing the 4 per cent, or the £20,000 or the 
£150,000 on the one hand. Those matters will take 
their place in the adjustment account which will 
have to be prepared, and I think we can safely leave 
it at that at -the present moment. 

I should not, however, pass from Section 58 (1) — 
the initial part of the section — without a word on 
one or tw.o matters. My friend Sir Douglas Hogg 
discussed at considerable length the words “ so far 
as practicable.” With great respect to him, those 
words are not germane to our present inquiry at all. 
The later question will be whether the charges to be 
fixed will so far as practicable yield x pounds ; but 
for the moment we are in search of x pounds and 
not on the question of whether the charges will yield 
x pounds. Therefore I do not think it is necessary 
for me to discuss at any length what the particular 
meaning of the words “ so far as practicable ” is. 
Because it is not a question of x pounds being 
obtained so far as practicable, but x pounds is to be 
ascertained as a matter of historical fact. But my 

friend made a suggestion which I must demur to 

that is, that “so far as practicable” meant you 
could fix charges which would not yield x pounds. 

The other point on it is a useful one, about which 
I should like to say a word. Apart from specific 
objections to the accounts, from either side of the 
Bar, a question was mooted with much anxiety by 
my friends at the Bar which involved rather a ques- 
tion of structure of accounts and methods of accounts. 
I refer to the question of maintenance and deprecia- 
tion which has bulked so largely in the proceedings. 
The anxiety of the traders and other interests in- 
volved upon that matter was not unnatural. Their 
submissions upon the point perhaps lacked a little 
in precision, but the general trend was this : That as 
the accounts of 1913 are here and now to be stereo- 
typed, to become final standard charges, they are 
naturally concerned that in later years— the fruits 
of which .are to be judged by that standard — a similar 
basis of accountancy should be adopted; otherwise, as 
they put it so frequently, like will not be compared 
with like. Upon that matter I have this observa- 
tion to offer. It is essential that the accounts of 
1913 should, before the figures in those accounts 
become fixed, have been subjected to every reason- 
able criticism in order to ascertain whether or not 
they fairly represent that year. But it isi quite a 
different thing to say that railway accountancy is 
to stand arrested at 1913, in this sense, that in all 
future years 1 — w© are taking a long view of the thing 
the railway companies must reproduce textually the 
methods pursued in 1913, or otherwise inequity will 
result. To that view I entirely demur. 

^ President : Could you give me an illustration P 

Sometimes a point, to my mind, evaporates in phrases 
like “ the same methods of accountancy.” 

Lord Advocate : I could give a much more con- 
crete example. At the present moment the railway 
companies in this country conduct most of their 
traction by steam locomotives. Supposing that with 
the advance of science — and we already see it hap- 
pening— the railway companies converted their 
systems to electricity. An accountant dealing with 
the accounts of an electrical undertaking works on 
a different depreciation formula than that which he 
would apply to steam traction. The accountancy 
art, like the legal art, is not at a standstill. It is 
a progressive art. Its purpose is progress; and in 
tl le . hands of the eminent accountants who are 
advising both parties here it is a growing art. That 



is to say, its aim is to arrive at the most precise 
and accurate reflection of the accounts of an under- 
taking. That art becomes more skilled as time goes 
on. Better methods are evolved. If you look at 
the old accounts of companies in the initiation of 
joint stock enterprises you will find that deprecia- 
tion rvas not truly appreciated at all. But the 
accoimts were prepared in those days to the best of 
the knowledge and ability of the accountants ; and 
no one would say that they were not competent, 
though they had not been able to get ait these 
things with the preciseness that is now done. The 
suggestion was rather this, that you must for future 
years — the fruits of which are to be compared with 
the fruits of 1913 — proceed upon precisely the same 
methods of accountancy — I use the general phrase 
now which I have illustrated— you must adopt similar 
formulae; compile your accounts in the same way as 
you did then, notwithstanding 'that an accountant 
looking at these accounts so compiled, in 1950 (say), 
would remark : “ There are interesting accounts, 

but I see that you have compiled them on the system 
obtaining in 1913.” 

President : It seems like Chinese to suggest that 
you should go on depreciating an electrical railway 
as a steam railway. 

Lord Advocate : I am sure they do not mean that. 

President : I also am sure they cannot mean that. 

Mr. F. G. Thomas : I think I called attention yes- 
terday, Sir, on this point, to what Sir Ralph Wedg- 
wood had said on that very matter at Question 4147, 
where he made a suggestion which I thought very 
fairly met the position ; and I think it would save a 
good deal of time on this particular point if I were 
to read it. 

President : Would you mind Mr. ■ Thomas reading 
it? 

Lord Advocate : Not at all, Sir. I know what it 
is. The suggestion was to keep open the final fixa- 
tion of the Standard Revenue until such time as the 
accounts for A year — the ideal year — were compiled, 
and then my friend would have an opportunity of 
criticising the accounts of A year to see whether they 
were on a reasonable comparable basis with the 
accounts of 1913. 

Mr. F. G. Thomas: That was Sir Ralph Wedg- 
wood’s suggestion made on Question 4147. Perhaps, 
if my friend will allow me, it would be as well to 
read what Sir Ralph said. This is what he said : 
“But I suggest this course is open: we shall have 
to argue and justify to the Tribunal the charges 
we propose to make in respect of maintenance as a 
whole. If we satisfy the Tribunal that the charges 
which they have approved are not heavier than those 
in 1913, when allowance is made for increased costs 
and for variation of assets, then no question need 
arise as regards the 1913 accounts. If we do not so 
satisfy them and the Standard Revenue has not 
at that stage been fixed, they can then investigate 
the matter.” 

President : Did not Sir Douglas Hogg develop some 
argument to show that it was necessary we should 
act at once and not defer it? 

Mr. F. G. Thomas : I do not recall that, Sir. I 
think what I did point out was that once you have 
fixed the 1913 accounts, if they were actually fixed, 
then it would be impossible hereafter, or it might 
be very difficult in law hereafter, to make any 
readjustment which would involve in fact an altera- 
tion of those 1913 accounts; and it was to meet that 
criticism that I think Sir Ralph Wedgwood’s, sugges- 
tion was so valuable. It would really enable you, 
when dealing with the new programme accounts of 
the ideal year, to test that against the actual pro- 
visions which were made in 1913, and that you would 
not stereotype those provisions in 1913 unless you 
were satisfied there was a substantial equivalent as 
between the two standards of provision. 

Lord Advocate : I do not find a recurrence of that 
suggestion on the part of Sir Douglas Hogg, but it 
may be that it was not considered. His submission 
on page 267 was really this; you will find it in the 
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left-hand column : “ All I desire to say is that I Jo 
submit that in some way it must be ensured, without 
unduly trespassing either on the patience of the 
Tribunal or the pockets of disputants, that the 1913 
accounts, or whatever the year is — the standard year 
accounts — and the account for the year with which 
they are being compared ” — notice how absolutely it 
is put — “ have been calculated in the same way, and 
that similar provisions have been made in the two 
years for the same things.” That was his submission. 

Then Mr. Wood (on page 269), whose 'intervention, 
if I may say so, was most useful in the proceedings, 
for he dealt faithfully with both of us, in the left- 
hand column on that page says this. If you look at 
Question 4899 you will see I asked him: “Is it your 
view that it would be impossible to stereotype the 
method of dealing with maintenance or depreciation 
for tall time by the railway companies P — (A) In my 
view it would be impossible to stereotype the method 
of comparison on an arithmetical basis. ( Q ) Would 
the system of allowance of provision for maintenance 
necessarily vary with what has to be maintained — 
say. an electrical system as against a steam system? 
— (A) Yes. (Q) I suppose the life of the rails, and 
the life of vehicles and so on will vary according to 
whether the rails are used for steam traction or 
electrical traction? — (A) Yes, and other circumstances. 
(Q) All sorts of circumstances? — (A) The volume of 
traffic will affect the life of a rail and the speed of 
the traffic will affect the life of a rail. ( Q ) Is the 
important thing ” — and now I get to the principle — 
“ to secure that each year shall carry its own proper 
burden of maintenance or depreciation according to 
the best estimates at the time in question ? — (A) That, 
I think, is the only possible test. (Q) And the precise 
test — that is to sav, the test as to the method and 
so on — must necessarily vary at different periods. I 
think you will agree with that? — (A) Yes. ( Q ) But 
the equitable consideration which we are all striving 
to get at in this is that each year shall have reflected 
in it a fair and proper apportionment for maintenance 
and depreciation? — (A) Yes. (Q) According to the 
best canons of accountancy at the time? — (A) Yes. 
(Q) And if that be secured, as far as you are con- 
cerned you would be content? — (A) Yes.” 

That is what I submit is a fair submission, that 
you could not prepare in the future ad hoc accounts, 
compiled on the Chinese pattern of 1913. for all time 
for the purpose of ascertaining whether the Standard 
Revenue had or had not been attained. You must 
assume that when Parliament confides the railway 
undertakings to public trustees, in the shape of 
directors, the undertaking is a living undertaking, 
and that the fortunes of the railways as well as the 
fortunes of the traders are confided to persons who 
are conversant with that line of business and who 
are open to criticism if they do not act fairly, but 
who must have a wide discretion in regard to the 
undertaking committed to them in the public interest. 
Therefore I am anxious to guard against any sug- 
gestion that you are (so to speak) to set up a Pro- 
crustean method of dealing with the accounts of 1913 
which for all time is to rule the railway companies 
in their 'accounts, to ascertain whether the Standard 
Revenue in any future year has or has not been 
exceeded. 

Mr. Locket: Is not the traders’ case this? They 
are not asking that the method of depreciation — of 
keeping the depreciation, maintenance and renewal 
accounts — should 'be in a stereotyped form. I think 
they would admit that what Mr. Wood has said, that 
each year must bear its own proper basis of main- 
tenance, is correct. But if in the ideal year you 
have got a proper provision for these items, and if 
proper provision was not made in 1913, you have 
not got a proper basis of comparison; and that is 
the reason why they are anxious to go into these 
items in the 1913 accounts. 

Lord Advocate : May I just answer that in a con- 
crete form ? 

Mr. TjOchet : That is as I understood the basis of 
their claim. I may have misunderstood it; but .1 
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cannot conceive that they would suggest for one 
moment that precisely the same method should bo 
gone into; especially as we know that the methods 
varied so much in 1913. 

Lord Advocate : There was not one method. 

Mr. Worrall : May I interrupt, Sir ? 

President: Are you going to give me a reference? 

Mr. Won-all : Yes. 

President : What is the reference? 

Mr. Worrall : Question 4579 directly bears on this. 

Lord Advocate : What I am thinking is this, Mr. 
Locket. Supposing, according to the 'best accountancy 
view in 1913, a certain number of years was given 
as to the life — of course it is not only accountancy, 
it is accountancy plus practical engineering — the 
proper life to attribute to a particular asset; and 
supposing in 1940 experience had shown that that 
life was either over-estimated or under-estimated — 
because often when you are introducing new plant 
you cannot say what the life will be until experience 
has shown you — what I would object to is this, a 
ripping up of an account which at this date was 
compiled according to the best honest views of its 
compilers at that time because of subsequent know- 
ledge assuring you that another and different 
provision was the right one to make. You take 
my point, I am sure? 

Mr. Locket : Yes. 

Lord Advocate : You have a very good illustration 
of that. After-experience often tells you that the 
allowance you have made was incorrect in fact, 
although it was perfectly sound in accountancy. Lot 
me give a simple example which does not relate to 
the present inquiry at all. All those who are familiar 
with the preparation of profit-and-loss accounts in a 
business know that provision is made there for bad 
debts. Supposing you put down sundry debtors; the 
good ones you put in at par, and there are certain 
other people whose accounts you are sure you will not 
recover. What you put in is either under “ bad 
debts ” or “ creditors doubtful.” Let us say that 
25 per cent, is what you could fairly estimate at the 
moment you might lose; your cashier might say : 
“ I think we shall get in 75 per cent, of these debts.” 
But it so happens that in five years you have 
recovered 80 per cent, of that money. You naturally 
congratulate yourselves that things have turned out 
better than you expected. But no one would say 
that the accounts in which you only took 75 per cent, 
for those debts were not properly made accounts, 
though in the light of after-experience you find, as 
events proved, that 80 per cent, instead of 75 per 
cent, should have been put in. 

What I am concerned to do is this : that the 
accounts of 1913, or of any other year, must be judged 
upon their own merits as fair accounts of that year 
— of course, open to attack if it can be shown that, 
in the light of knowledge, the 1913 provision was 
adequate or excessive. That is one thing. But it is 
a different thing altogether for a person 10 years 
afterwards to say: “ In point of fact, you recovered 
a good deal more money on that.” You would 
reply: “ Yes, but we did not know it then.” There- 
fore, the account is not an inaccurate account, or an 
account which should have been reopened, unless it 
can be shown that it was compiled at this date on 
some erroneous and wrong impression. That is 
what I am anxious to safeguard. One can conceive 
that the accounts of the Bank of England might, in 
the light of later knowledge, be able to be corrected. 
Consequently I am concerned that this matter should 
not be left in the end as it is now by my friend’s 
suggestion : We are not sure about your 1913 accounts. 

President : But if they had the possibility of 

establishing at a later -date anything they could 
establish now, they would not be prejudiced, would 
they, Mr. Thomas? I thought that was your 
proposition. 

Mr. F. G. Thomas : Of course, I was only speaking 
for myself yesterday. 

President : Yes. But I want to get it plain. Do 
you mean to say that, when they come to put in their 
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depreciation charges for the ideal year, .you should 
then have the opportunity of saying what you had 
to say against the 1913 accounts? 

Mr. F. G. Thomas : Yes. 

President : At that stage? 

Mr. F. G. Thomas : Yes, that is what we feel. 

President : And anything that you could say now., 
you could say then? 

Mr. F. G. Thomas: Yes. If, for instance, as -my 
learned friend says, later experience should show 
that in 1913 an inadequate provision had been made 
for a particular asset, then we ought to have an 
opportunity of pointing out that net revenue was 
merely shown to be greater than it really was, because 
a certain charge ought to have been made against 
it which was not made. 

President : Then the Lord Advocate says inade- 
quacy judged by the 1913 standard, not the 1923 
standard of knowledge; it must be by the 1013? 

Mr. F. G . Thomas : It is the inadequacy in 1913. 

President: Yes; that is it. 

Lord Advocate: I am sure my friend takes my 
point; it is one of substance. 

Mr. Jepson: The difficulty in my mind with regard 
to that — perhaps you can help me to clear it up — is 
this. Mr. Thomas has relied on what Sir Ralph 
Wedgwood says; and at first sight it seems a reason- 
able, sort of thing to reserve fixing the amount of the 
Standard Revenue until the estimate put before us 
l or the ideal year bad been analysed. The suggestion 
seemed to be that if the amount reserved for deprecia- 
tion in 1913 was much on the same lines as in 1923, 
nothing would arise. But supposing it was found 
that the amount charged in the ideal year was con- 
siderably more, and on a different method from 1913, 
then the suggestion was, as far as I understood, that 
the 1913 figure might be adjusted so as to bring it 
to a bigger figure and thus reduce the Standard 
Revenue for 1913. But if after the 1913 figure has 
thus been adjusted, what is going to> happen when 
we come to review the next year? Is this 1913 figure 
to be constantly reopened? 

Lord Advocate : I appreciate that difficulty as a 
practical one very much, and personally I thought 
the adjustment of the 1913 accounts could he com- 
pleted irrespective of the 1923 or the A year; but 
when Sir Ralph Wedgwood put forward this sug- 
gestion, which 1 notice commended itself to the Presi- 
dent, any practical solution will commend itself to 
my mind if it will do. But I feel that difficulty. I 
also feel this difficulty : that! am not quite sure that 
it is entirely fair to Sir Ralph Wedgwood himself, or 
to the railway companies ; because it is much easier 
(so to speak) to criticise destructively the 1913 
accounts when you have the ideal year A in your 
hand; because it is very difficult to rid your mind 
after acquired information, when you had to recon- 
stitute the position, to consider what was done in 1913 
and consider that wliat was done in 1913 was fairly 
done then. Of course it would he perfectly open, if 
you preferred — and it is for you toi say, Sir, what 
should be the course — that among the matters which 
must be objected, to in the. published accounts of 1913 
must be any objections to the method of depreciation 
or maintenance shown in 1913. We would then and 
there have to dispose of that as we would dispose of 
objections about the 4 per cent., or the £20,000, or 
anything else. I should have preferred that method. 
But Sir Ralph Wedgwood having offered a method, 
it is open to the Tribunal, and not either party, to 
say it is, in the interests of the Inquiry at large, the 
best method. 

What Mr. Jepson. puts forward seems to me, if I 
may say so, extraordinarily practical, because we 
cannot keep 1913 at large for all time. 

Mr. -Jepson: What I had in mind was what some 
of the accountant witnesses said. They said: We 
have not yet agreed upon a formula for adoption 
by the amalgamated company; it is under considera- 
tion. It may not he settled at the time, say in 1926, 
when we have to deal with the ideal year or the 
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charges for an ideal year. It may come in 1926, or 
in 1927. It would be very awkward then, if the 
principle upon which amounts are reserved for 
depreciation, or renewals, and so on, should vary 
from 1913, and that another application should be 
made for re-opening the 1913 accounts. 

Mr. F . G. Thomas : We seek to assist tlio Tribunal, 
and perhaps my friend would allow me to say this, 
upon that 

Mr. J epson : I think it is very useful. It certainly 
is, to my mind. 

Mr. F. G. Thomas: Yes. I do not want to inter- 
rupt my friend, but I should like to say, upon this, 
that I do not think that difficulty would in practice 
arise, and for this reason : that when you have once 
established substantial equivalents 'between 1913 and 
A year, then you have done with 1913 for all time. 
You have then translated into that ideal year the 
principles of 1913; and in the fixation of Standard 
Revenue, which would have to be made then, and 
made finally, you would then have created an account 
for the ideal year which would then stand by itself 
and would only be challenged where there were sub- 
stantial deviations in principle, not from 1913, hut 
from the principles applied at the time of the 
accounts of the last revision. Therefore, you would 
not have to go back and reopen 1913 again, it would 
he simply a consideration of the relation of the 
accounts of on© revision as related to the accounts 
which were before the Tribunal at the previous 
revision . 

Mr. J epson : Is it in your mind that the ideal 
year would govern anything more than that particular 
year ? It would not have any reflection, would it, 
on a subsequent year, when you come to renew 
another 12 months afterwards? 

Mr. F. G. Thomas : After all, what we are dealing 
with here are the net revenues, and at a subsequent 
revision that net revenue would have to be, in order 
to entitle revision, substantially in excess or sub- 
stantially below the standard net revenue. There- 
fore, in order to establish that fact, it would be 
essential to see that, as between the period of the 
last revision and the present proposals, the net 
revenue was calculated in substantially the same way; 
otherwise it would be an impossible task to say how 
much the net revenue exceeded, or fell below, the 
standard which had been previously set. I do not 
think it would ever involve going back again to 1913 
once you had got an ideal year fixed in substantial 
accordance with the facts. 

Mr. Jepson: What was in my mind was this. 

Supposing 1925 is the ideal year, as you have said, 
and then, as the result of a. further examination in 

1926 or 192/, it is found that there is a certain 
surplus revenue which is to be divided under the 
Act — 20 per cent, to the companies and 80 per cent, 
to the traders — but on examination of the accounts 
it is found the amount (written off for renewals, 
repairs, and depreciation, is on a very much larger 
scale than originally in 1913 or in the ideal year 
of 1925. It is open to the traders to say : There is 
a much bigger amount which ought to be divided 
between us and the railway companies, therefore we 
want something adjusted. Can you adjust an ideal 
year, or must you take 1927 actually as it stands ; 

Mr. F. G. Thomas : I do not think 1913: could 
come in again. 

Mr. J epson : I hope it will not. 

Mr. F . G . Thomas : But if there were, say, between 

1927 and 1929 a wide difference in the provision 
made for items of depreciation, that would be a 
matter of comment, and it would be for the Tribunal 
to judge whether it can be justified or not. It could 
be dealt with in that way. But I think that is a 
problem we may fairly leave to the future, if we 
once satisfy ourselves that we have a comparison 
as between the standard year and A year which is 
really a fair comparison. 

Mr. Locket : Did you understand, Mr. Thomas, 

as I understood, that Sir Ralph Wedgwood’s sugges- 
tion applied only to a postponement to a subsequent 
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stage of these proceedings, and was not at large — 
it did not leave the question open for all time ? 

Mr. F. G. Thomas: No, it did not; and when T 
intimated my view that it was a fair suggestion 
I had in mind that it was simply a convenient method 
by which, in the task of settling, as a result of these 
proceedings, the Standard Revenue, that should be 
done having regard to the actual proposals which 
the company would make in regard to the accounts 
for the ideal year. 

Mr. Lochet : Would you agree that once we fixed 
the Standard Revenue it is fixed for all time? 

Mr. F. G-. Thomas : Yes. 

Mr. Lochet : It is watertight then P 

Mr. F. G. Thomas : Absolutely watertight ; and, as 
I conceive it, cannot be challenged again. 

Mr. J epson : I am glad to hear you say that. 

Lord Advocate : I am afraid I do not agree with 
my friend’s outlook on the statutory programme pre- 
scribed in the Act of 1921. I regard, as he has just 
answered Mr. Locket, the ascertainment of the 1913 
aggregate net revenues as the ascertainment of an 
historical fact : what were the true, accurate, and 
proper accounts of that year. Once they are fixed, 
they will set the tune, I agree, for the future. It 
is therefore important that the tune should be set 
in harmony with truth and justice at the moment. 
But the suggestion that you can (so to speak) con- 
stantly be tinkering with 1913 is not in the minds 
of any of us; it has to be fixed in the course of 
these proceedings at one stage or another. Personally 
I think that is a matter of procedure. It would be 
infinitely preferable that we should have from the 
opponents’ who are here their precise attack upon 
these accounts of 1913, which are open to their ex- 
amination. They are there. These are the whole 
accounts of the railway companies; and there are all 
our books of accounts which you can look at. Is 
there anything wrong with those accounts? That 
is the question. Is there anything wrong with those 
accounts with regard to the point of view of provision 
for maintenance, repairs, and renewals — or deprecia- 
tion, if you group them all together. That is the 

( After a short 

Lord Advocate : I now propose to pass to paragraph 
(a), and, fortunately, the topics for discussion on 
paragraph (a) are within a very narrow compass. As 
far as I can gather, the only question which has been 
raised with regard to paragraph (a) is as to what 
is to be the content of the certificates which the 
Minister is to grant. The Minister’s certificate will 
be accepted as conclusive of the figure upon which 
5 per cent, is to be allowed and added to the aggre- 
gate net revenues. But a question was raised, a 
question upon which the Ministry desired the 
guidance of the Tribunal as well as ourselves, as to 
what was to be the content of that certificate. The 
words are: “ A sum equal to 5 per cent, on capital 
expenditure forming the basis on which interest was 
allowed at” then I substitute the loth August, 
1921. An argument which does more credit to the 
intellect than to the heart of my friends was sub- 
mitted, in which they said that literally this meant 
that the amount of capital expenditure which was 
to carry 5 per cent, was to be determined by the 
point of time, the 15th August, 1921, and was there- 
fore to depend on the extent to which the claims of 
the railway company had been at that moment 
admitted. 1 do not know whether I need delay long 
upon that argument, because I humbly think it is 
a most inequitable suggestion. 

There is a good maxim of the law, which you will 
appreciate, Sir, which says : Quod fieri non debet 
factum valet — what ought to be done is to be treated 
as if it had been done. The position between the 
railway companies and the Government was this, 
that the Government was under contract to compen- 
sate the railway companies upon a certain basis, but 
owing to the difficulty of the adjjustment of the 



true question. The true question is : Were these 
tine and just accounts for 1913, or were they not? 
If not, to what extent ought they to be corrected? 
But it seems a most curious way of going about it 
to say, “ We shall not consider whether those, 
accounts are fair accounts for 1913 until we have 
seen a series of accounts propounded for another 
year — in which the circumstances were different and 
when the companies had been merged in one.” 

President : (Still, they had the opportunity, after 
Sir Ralph Wedgwood’s evidence, of taking up that 
line. He more or less invited it. 

Lord Advocate : But you are still the master of 
the procedure. 

President : Yes. 

Lord Advocate : And I say once more that this 
is not a litigation. I submit that the preferable 
way to do it is that the objections on renewals should 
be tabled, just as Objections on any specific item. 
In that way we should get the 1913 accounts 
historically accurate. Supposing the 'accounts for A. 
year showed a much larger amount for depreciation, 
and supposing it were proved that the accounts for 
A. year were proper accounts according to the canons 
of accountancy and engineering experience, then they 
are the proper accounts for the A. year. Also, 
supposing the 1913 accounts were proper accounts 
for 1913. You are still comparing like with like, 
because you are comparing the fair accounts for one 
year with the fair accounts of another year. You 
cannot bring them to a common denomination in an 
algebraical sense, as my friend suggested. If they 
are compiled according to the best knowledge and 
belief of persons conversant with these matters at 
the time of their compilation, then they are true 
accounts in an accountancy sense. 

I think that really exhausts what I have to say 
upon the first part of Section 58, and that brings 
me down to what I have always called the loading 
factors which have to be added to the aggregate 
net revenue, which have played such a distracting 
part in' these proceedings — perhaps a much more 
important part, than was justified — and I shall have 
a good deal to say about those. 

adjournment.) 

accounts when the moment of severance — 15th August, 
1921 and the moment of resumption of control by 
the railway companies arrived, it so happened that 
some of those claims had not yet been completely 
wiped up ; and the suggestion is that Parliament 
selected that moment arbitrarily to say: If and in 
so far as the Ministry and the railway companies 
have fortuitously arrived at a settlement, if and in 
so far as they have arrived at a settlement on the 
15th August, 1921, in so' far as you take into account 
the sum— in short, if on the 15th August, 1921, 
several millions of capital expenditure was expendi- 
ture which must carry compensation to the railway 
companies, all of that must be excluded. 

The language of the section is not to that effect. 
It does not say a sum equal to 5 per cent, on capital 
expenditure forming the basis on which interest was 
being paid at the end of the period. It says, form- 
ing the basis on which interest was allowed at that 
moment. Interest was allowed upon a sum, which 
was truly not at the moment completely ascertained, 
but was allowed upon the sum which the railway 
companies could establish as being the capital expen- 
diture in the period in question. The contract was 
that interest was to be allowed upon that sum, and 
some quantification of that sum was in process of 
adjustment ; and it would have been a most arbitrary 
suggestion for Parliament to have made that you 
were to determine the rights of the railway 'Com- 
panies not according to the quantum of their expen- 
diture but according to the celerity with which the 
Ministry of Transport had dealt with the claims of 
the railway companies at that moment. Anything 
more arbitrary and less equitable it would be 
impossible to conceive. 
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My submission, quite shortly, is this, that the 
figure which must enter the Minister’s certificate 
is the finally adjusted figure upon which the railway 
companies are entitled to compensation from the 
Government ; and that it is not intended that there 
should be two settlements, so to speak: — (a)> a 
settlement as between the Ministry and the railway 
companies which it is agreed will proceed upon the 
finally adjusted figure ; and (6), a secondary settlement 
which is to be determined by the arbitrary date of 
the 16th August, 1921, and the extent to which the 
parties had fortuitously arrived at agreement upon 
the quantification of their figure upon that arbi- 
trary agreement. Therefore I ask you to direct that 
the certificate of the Minister must ignore the whole 
sum. 

The Ministry made reference, in passing, to the 
fact that the compensation which was paid during 
the period of control in the case of works brought 
into use in the course of 1913, as you may remember, 
was conditioned by certain provisions. It was not 
suggested by Mr. Wood that that had any relation 
to the content of this certificate; and, of course, it 
could not, because the content of the certificate is 
capital expenditure and not the mode in which com- 
pensation was to be given for that capital expendi- 
ture. Therefore I do not think 'any complication 
arises from the fact that, as between the Government 
and the railway companies, works which came into 
use in 1913 were dealt with for revenue compensation 
purposes on a special arrangement. That arrange- 
ment is not germane to the consideration of para- 
graph (a). 

Accordingly, if I am right in my submission as 
to what should be contained in that certificate, no 
further questions arise on paragraph (a). And I 
would venture to suggest this, 1 do so really on my 
own initiative, that if the process of adjustment 
which is going on just now progressively is reaching 
a conclusion, or is very near a conclusion, and if 
there be only one or two comparatively small sums 
outstanding at the end of the period for the con- 
sideration of the parties, whether they could not 
put a figure upon them and conclude the matter. 
Because one can understand that controversies may 
often 'arise over small points and the end, or winding 
up, of a relationship of this sort which may be pro- 
tracted indefinitely, and which really would have 
no reflection in the ultimate decision to which you 
are to come. I throw this out entirely, if I may 
say so, on my own initiative, that if a settlement has 
been very nearly reached, it might be possible to 
round off the figure and leave it at that in order 
that you may have a complete certificate to proceed 
upon under paragraph (a). That is my wish, and I 
hope it will be given effect to. 

Mr. Jepson: It was said that anything that was 
disallowed by the Minister would most likely come 
under (1) (b). 

Lord Advocate: That is to a certain extent true; 
it would spill over into (5). Not entirely, I under- 
stand, because under (a) you will appreciate that 
there is some capital expenditure before the 1st of 
January, 1913; but they are more or less mutually 
exclusive. 

Mr. Wrottesley : It might come under ( c '). 

Lord Advocate : It might, or it might not. The 
compartments are intended to be mutually exclusive. 
But it is not absolutely true, I understand, that 
what is excluded from (a) is necessarily in (b). 

Mr. J cpson : Quite so. 

I/ord Advocate : But in effect I think it would be 
so, though I cannot say that it absolutely would 
be so. I pass now to paragraph (b), and around 
paragraph (b) quite a series of difficult questions have 
centred. We might just look back again to see what 
we are dealing with there. In paragraph (b) the 
total sum, after all, is less than £1,000,000 of revenue. 
On our view, even if we get our way entirely, the 
sum with which you are concerned here is £822,152, 
which bears, as you will notice, to the total of nearly 
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£50,000,000 a relatively unimportant part — but still, 
it has its importance. 

The questions which have arisen round para- 
graph (b) are undoubtedly of some nicety. I think 
it is plain that you must attend to the different 
phrasing of paragraph (b) in contrast to para- 
graph (a). There is an attractive simplicity about 
paragraph (a) which does not persist when you come 
to paragraph (b) ; and the formula which is selected 
in paragraph (b) is somewhat different. But the 
start of the whole thing — and you- must begin at the 
end in this case — is to find out what was the expendi- 
ture on capital account incurred since the 1st 
January, 1913. You must necessarily take that first 
of all, and then you work backwards to your datum 
point; the thing with which you start is the expendi- 
ture on capital account incurred since 1st January, 
1913. 

I remind you, Sir, that while the terminus a quo 
is so given, the starting point, the terminus ad quern, 
is not stated there, but must be manifestly the date 
of the fixing of the standard charges. 

President : The appointed day. 

Lord Advocate : Yes. Because it is from that date 
that the next period starts. Therefore it would be 
necessary to bring into this account all the expendi- 
ture on capital account from the 1st day of January, 
1913, up to the date of fixing the standard revenue, 
for which see Section 59, sub-section (3). Herej 
again, the Statute, on the face of it, seems simple, 
The capital expenditure of any undertaking is a 
more or less easily ascertainable thing. Of course, 
there are accountancy questions as to whether a par- 
ticular piece of expenditure is a proper debit to 
revenue or to capital, as the case may be. But the 
accounts of the railway companies, which are com- 
piled with care and are subject to the control of 
audit and of the Board of Trade, show the expendi- 
ture on capital account which has been made through- 
out the period in question. Literally I should have 
submitted that you must take, in point of fact, all 
that has been expended; but the railway companies 
themselves have been the first to recognise that that 
literal reading might operate hardly. The capital 
accounts of the railway companies show throughout 
credits as well as debits. The paragraph says nothing 
at all about a contra account, but simply says : 
Find out how much was spent on capital account. 
The traders’ accountants, having pointed out that 
there was also income of capital as well as expendi- 
ture of capital, the railway companies have given 
heed to that contention, and in the accounts which 
they have submitted you do not find in point of 
fact every item of capital expenditure; you find a 
figure of net capital expenditure. That is to say, 
credit has been given in this account to the trader 
for capital income, for sums coming into capital. 
Therefore, the figure which we have put in is not, 
literally, total expenditure on capital account — 
gross — but the total expenditure on capital account 
net. 

I do not know that we have entirely received the 
gratitude to which we were entitled from our friends 
on the other side, but, no doubt having got that, 
they would like more. Therefore, we have through- 
out the preparation of this account given effect to 
credits as well as to debits ; and the account, con- 
sequently, is not truly an account of capital expendi- 
ture gross, but of capital expenditure net. We have 
set out the items, and, so far as I know, there has 
been relatively little controversy as to the amount 
of the capital expenditure — the datum point from 
which you start — seeing that we have given effect to 
credits as well as to debits. 

But then when we turn to the criterion of the 
figure which is to come into the accounts, we are 
reminded that it is not that figure itself — the figure 
of expenditure on capital account so ascertained that 
is to come in — but that we must next consider the 
question of what additional capital has been in fact 
raised or provided in respect of that expenditure. It 
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is upon that additional capital that ire are entitled 
to such allowance as you are pleased to give us. Now, 
you will not lose sight of the fact that we have given 
credits in the compilation of the accounts of capital 
expenditure when you come to the question of capital 
raised or provided; because it was not necessary 
either to raise or to provide capital in respect of 
capital expenditure which was met out of the credits. 
Therefore, we have in our accounts ourselves recog- 
nised the difference between the capital raised or pro- 
vided and the capital expenditure. Capital expendi- 
ture would simply have consisted of a list of works 
and setting against each the amount. We did not 
raise or provide capital for that sum; we only raised 
or provided capital for the net sum. Capital is 
necessarily different from the totality of the capital 
expenditure, because the capital expenditure does not 
contemplate credits at all. 

Therefore the real contemplation of paragraph (b) 
is this : while your capital expenditure may be so 
much, you are only to get allowance in respect of the 
extent to which you have had to raise or provide 
capital to meet it. If you have been able to defray 
the cost of the capital work from credits which have 
come in, as for example from the disposal of super- 
fluous land, or any of the capital incomes of a railway- 
company, you have not had to raise or provide capital 
for that ; and the trader is safeguarded in this sense,- 
that it is only in so far as you have had to raise or 
provide capital to meet those items of capital, 
expenditure that you shall be entitled to -an allowance. 
Therefore our submission does not, as my friend Sir- 
Douglas Hogg suggested, give no significance at all 
to the words “ additional capital raised or provided 
in respect of capital expenditure.” It does. Because 
the method of compilation of our account has been 
not to ask an allowance on all the capital expenditure, 
but only on the net capital expenditure with regard 
to which it was necessary to raise or provide capital.' 

The words “ raise or provide ” have been more or 
less a storm centre in this case; but you would have 
thought that only a sophisticated mind would have 
found them difficult to construe. Raised capital is 
perfectly intelligible — money raised from the public; 
money raised by subscription. Provided capital 
means capital which you have got from some other- 
source. A railway company carrying on its 

business does not resort constantly to the public, but 
it is constantly incurring capital expenditure. How 
does it set about that? It has a certain amount of- 
money at disposal. It utilises that money. It has 
provided the capital. Of course the bills of the 
companies fall due from time to time in connection 
with capital works, and these bills have to be met. 
It would be the worst possible policy, from the point 
of view of the trader no less than from the point of 
view of the company, always to he hurrying into the 
market and raising capital, whether the moment was 
opportune or inopportune and no matter what were 
the conditions of the market, in order to finance everji 
piece of capital expenditure. 

Therefore the people who have compiled the sec- 
tion, persons conversant no doubt with railway 
matters, in the use of the word “ provided ” took 
heed, I submit, to this very circumstance. The 
method which the -railway companies pursued 
received, I am glad to say, at the hands of Mr. Wood 
the highest possible encomium. At page 270, pro- 
ceeding of the ninth day, Question 4924, what he 
said was this: — He was asked: “Will you assent 
to this, that from the point of view of economical 
administration it is better not to go to the market 
frequently with small issues, but to await a favour- 
able opportunity and then put on the market a larger 
issue? (A) Yes. (Q) Is that in the interests of all 
concerned? (A) Yes. (Q) What is the method 
pursued by railway companies, when they are incur- 
ring capital expenditure, before enough has accu- 
mulated, so to speak, to justify going to the public? 
(A) 1 hey use their surplus funds to finance their 
capital expenditure temporarily. ((>) Is that a 
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method, do you think, which is advantageous to the 
undertaking at large? (A) 1 do. ( Q ) .You would 
commend it? (A) I would say it is the proper 
method.” So that those who are conversant with 
railway administration recognise that more capital 
expenditure is being incurred and must constantly be 
in process of -being incurred. It would be Ihe worst 
possible policy in the interests of all concerned, 
traders as well as ourselves, that you should be 
hurrying into the City with small issues necessary 
to finance step by step each item of capital expendi- 
ture. And the disinterested testimony of the Ministry 
is given to the policy which has been pursued here 
of onty going to the market for money — in short, 
raising capital — from time to time. 

I could if I choose, I suppose, give the most com- 
plete answer to my friend’s contention upon this 
case. This part of the account is open, as you know, 
until the day when the rates and charges are to be 
fixed. I could retort to him, “ Very well, you do 
not propose to .allow any part of this capital that 
we have provided, in our sense of the term, to enter 
paragraph (b); I still have time, I shall go into the 
market and I shall raise the whole of it now, and 
then where will you be? I can -do it- at this moment 
if I please upon terms; but I do not say whether 
those terms would be disadvantageous or not.” But 
it the trader says : “ Either raise your money or you 
do not get any recognition of it in paragraph (b), 
there is nothing to prevent me at the present moment 
clearing up every one of these accounts and going 
into the market and raising the whole of this money 
on such terms as I can get at the moment.” I 
venture to ask, would the traders thank me for that ? 
Would the Minister think I had acted in the public 
interest if I went into the market to raise that 
money? I trow not. And yet, although it is said 
this money has been provided for capital expenditure, 
and capital expenditure is admittedly incurred, and 
although I have found the money for it. that money 
is not to be remunerated because it is not raised, 
though I could go and raise the whole of it before 
your proceedings concluded. 

The answer is a very short one, that the word 
“ provided ” there contemplates exactly what the 
business people who bad to deal with tlie framing 
of this section would naturally contemplate; the fact 
that capital expenditure is made and from time to 
time is included in public subscriptions. But unless 
and until it is included in public subscriptions it 
must go into this account; but if it does not it will 
never be remunerated at all. Why should not it be 
remunerated if you have a capital work in existence 
which is the product of that money? Why should 
the remuneration of the capital expenditure de- 
pend on whether you have got the money from the 
public or whether you have got it in this other way? 
Surely if the capital work is there, the capital work 
which is to enable the undertaking to be carried on 
and to earn its revenue, of what interest is it to 
you whether that capital expenditure has been ob- 
tained from tlie public or has been temporarily 
obtained from another source? It is equally capital 
expenditure, and equally it must come into this 
account if it is to receive its due rate of remunera- 
tion. The suggestion was thrown out by Sir 
Douglas Hogg because, of course, lie recognised, as 
every lawyer must, that some meaning must be 
given to the word “ provided ” as contra-dis- 
tinguished from the word “ raised.” It is a cardinal 
doctrine of the interpretation of Statutes that when 
the Legislature uses two different words it means 
two different things. The cardinal doctrine and 
statutory interpretation are sometimes pious doctrines 
to which one must more or less give lip service rather 
than entirely believe them ; but here I venture to 
say that when the Legislature used those two words 
it meant two different things, so Sir Douglas Hogg 
had to find something which would answer the word 
“provided.” At an early stage of the proceedings 
lie thought lie had made a find, because he discovered 
that in certain of the accounts of the subsidiary com- 
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panies where the big companies had supplied capital 
to the small companies, the expression used in the 
accounts is such and such a sum provided by the 
parent company; and ho played with that idea once 
or twice suggesting that “ provided ” meant that; 
hut in his ultimate submission I notice that he 
treated it with remarkable circumspection. He said, 
it is interesting to note, that that was a very different 
thing from what the word “provided ” means; and, 
of course, it could not possibly he that because, if 
that were so, if a company raised money from the 
public, as it very well might do, and used the same 
money to provide the subsidiary company with its 
capital, the same money would be both raised and 
provided. That is obviously an impossible situation. 

Suppose a, main-line company wanted to make a 
contribution of capital to a small subsidiary com- 
pany. It might very well do that by going to the 
public and raising the money for that purpose and 
the same money would appear as raised and provided 
money, and it would be one and the same sum. 
Driven from that view by its manifest absurdity, Sir 
Douglas Hogg found refuge temporarily in another 
suggestion, and that was this: looking at the 

Minister of Transport’s provisional, or preliminary, 
statement for the year 1923, he found that under 
capita! receipts, that is financial section 1, he found 
“ receipts from capital issued,” so much; “ receipts 
from other sources,” so much; and' he suggested to 
you, Sir, that that figure of capital from other 
sources might possibly answer the description of pro- 
vided capital. This time he did not have the com- 
fort of finding the word “ provided ” used in the 
table, but his suggestion was that you might so 
treat it. Well, if he had known the content of these 
other capital receipts I think he would hardly have 
suggested that as income these sums consist of the 
most miscellaneous collection of figures that you could 
imagine, including such things as cancelled and for- 
feited shares, and odds and ends of that sort, are 
swept into that — manifestly not the kind of thing 
that was contemplated by the Legislature when they 
talked of provision of capital monies for the purpose 
of capital expenditure; and this forlorn hope of Sir 
Douglas Hogg in regard to “ receipts of capital from 
other sources ” and “ provided capital ” has only 
to be examined to be found to be untenable. 

After all, why try to refine upon it? Why not take 
it just as^business men would look at it, and say: 
Where did you get your capital? We got a. lot 
of it from the public, and we got .a lot of ft from 
our resources until we thought it was time to go to 
the public ; and there is an end of the whole matter. 
The real reason, of course, why there has been so 
much controversy round this word is that there is in 
the working out of this paragraph, on a certain 
presentation of it, the appearance of a temporary 
injustice to the trader. That arises is this way: 
It is said that so long as you do not resort to those 
three funds in your hand you ought, and no doubt 
do, invest it, and as long as they are invested they 
yield income, and as long as they yield income that 
income, as railway accounts are prepared, finds its 
way into general reserve, and we, the traders, benefit, 
because the dividends, received by you on those 
investments go in relief of the fund which has to be 
raised from the charges. And then they say: but 
when you employ that money for the purpose of a 
capital work you withdraw it from the fund which 
at the moment is benefiting us by yielding dividends. 
Pro tanto the general revenue of the company is 
diminished and the amount to' be found by the trader 
is increased; and having translated this money, 
transformed l^his money as a dividend-yielding 
investment, into an addition of your railway under- 
taking, instead of taking the contribution of a fixed 
dividend we have now the uncertain return on a 
railway work. Now that is really what it is; that 
is perfectly intelligible. 

Of course, the answer-' 'to that is this; that persons 
who choose to put their money in a railway company, 
or a trader whose rates must he fixed having regard 



to the administration of the undertaking, must recog- 
nise that they are dealing with a railway company 
whose primary business is not that of an investment 
company at all. The primary duty of a railway 
company, and no one exhorted us more to remember 
that than Sir Douglas Hogg, was to conduct a rail- 
way and not an investment company. He would 
apparently prefer us to put our money in a piece of 
railway work that was not remunerative, such was 
his argument, rather than retain it in a 5 per cent, 
investment. At one stage of liis argument it was so 
submitted, and he so submitted, while at another 
stage his point was this, that if you transform your 
money into work you are prejudicing the trader. 
Which is the true one I shall leave you, iSir, to- solve 
the dilemma. 

But I prefer to look at it again from the practical 
point of view. What are those moneys to which 
resort is had by a railway company when it has 
temporarily to finance a capital expenditure pending 
application to the public ? - Those moneys are moneys 
which truly are moneys of the shareholders; if the 
company had chosen to divide up to the hilt, as they 
say in the City, there would be no such funds avail- 
able. If, on the other -hand, the company chooses 
to keep floating balances in hand, to keep reserves 
in hand, what is to prevent them utilising those 
reserves transitorily for the purpose of meeting 
capital expenditure? It is one of the most useful 
purposes in the interest alike of the traders and 
themselves to which those funds could he 
applied, and having so applied them it is 
true the trader will lose in dividend, hut he 
will gain in other ways. No one is keener than the 
trader when he is before the llailway and Canal 
Commission in demanding facilities, and facilities 
genei-ally mean capital expenditure, and if the money 
is laid out, as it is the primary duty of railway 
companies to lay out their money, except such 
balances as they must retain for working purposes 
upon railway eixterprise, then that is done in the 
expectation and, one hopes, in the realisation of 
return from the money in the shape of the earnings 
of the new work. The directoi’s cliax-ged with the 
responsible duty of administering their undertaking 
will naturally not put out their money on foolish 
enterprises ; they will naturally expend their capital 
money upon enterprises which are at one and the 
same time of public advantage, and of reasonable 
profit, and the trader has no reason whatever to 
complain if, in lieu of the return by way of dividend 
on invested money, he receives return in the shape 
of earnings of the capital work, which has been 
brought into being by the use of those funds. There- 
fore, I say it is as broad as it is long; hut, say my 
learned friends, railway capital works only fructify 
slowly, and at this stage of the argument Sir 
Douglas Hogg, apparently, was quite -content with 
the formula under paragraph (c), because the- 
formula which he derided at once when I used it 
for the purpose of (c) is invoked by him for the 
purpose of criticising paragraph (6), and he said: 
You told us that j 7 our works take 15 years fully 
to fructify, and that in the first year you start with 
the 1J per cent return ; look at the injustice which 
arises under paragraph (6), because the money, 
which has been yielding 5 per cent, in War Loan, has 
been put into a railway work, and there you tell us 
it only yields 1^ per cent., and yet you are asking 
here 6 per cent., or whatever be the sum which the 
Tribunal is prepared to allow us, upon it immediately, 
while it will not yield C per cent., or even 5 per cent, 
on your own formula, till 1-5 years have elapsed. 

Again, the answer to that is comparatively simple. 
The money is put into a railway work, and while it 
is. true that over all, to- the best of our belief, fructi- 
fication in certain classes of work is slow, on the other 
hand, this capital has to be remunerated on its com- 
pleted basis from the outset, or else for ever after- 
wards remain inadequately; remunerative. The 
system which Parliament has chosen tp adopt is this, 
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to say : Well, if you have made that capital expendi- 
ture, and if you have raised or provided capital for 
the purpose of meeting the net amount of 
that capital expenditure, how much capital 
did you require to raise or provide for that 
purpose; after allowing for credits for having 
got that sum, your allowance upon it is to be 
fixed here and now and is to form an ingredient here 
and now in the stereotyped Standard Revenue, if 
not so treated it will never come into account at all, 
and the figure which is proposed to be put upon it 
by us, and entirely one must accept, of course, the 
figure which Sir William Plender suggested between 

5 per cent, and 6 per cent. ; between 5 per cent, and 

6 per cent, is not the return which the railway 
managers hope to get from their capital expenditure; 
it is not the whole of the return which railway 
managers hope to get from their railway expendi- 
ture; in many instances they may get much more; 
in some instances no doubt where their expectations 
have been falsified, less; but the figure is a figure 
which is conditioned not exactly by the yield of the 
capital work which has been brought into being, but 
is conditioned, rather, by this : What did it cost 
to raise that capital, or to provide that capital, in 
order to utilise it for the purpose of bringing into 
being a new capital work of the railway company, 
and in the long run there is no injustice done. 

There are two ways of looking at it; either that 
the trader does as well out of the money when it is 
converted into a- work as he did out of it while it 
remained in an investment, or the other, which is 
the more legal view of the situation, that technically 
he had no interest in that money at all; it was money 
which, in point of fact, was undistributed profit and 
money, therefore, which was really at the disposal of 
the shareholders of the company. Either view of it 
supports the contention which we submit. 

Now, further, on a scrutiny of paragraph (b) the 
question arose as to the expression “ such allowance 
as may be necessary to remunerate adequately.” I 
gather that Sir Douglas Hogg ultimately came to be 
of opinion, or, rather, submitted, that the question of 
the cost of raising capital was the criterion, and I 
think he invoiced rather gingerly the general figure 
of 4'4 which is the yield of all the capital of the rail- 
way companies. We were reminded of the danger of 
taking such a figure by Mr. Wood in his evidence, 
and Mr. Wood said this at Question 4881, in the right- 
hand column of page 268, where he is referring 
to the cost of raising capital and this figure of 4'4. 
May I take his answer about seven lines down on 
that page: “ There have been several references to a 
figure of 4'4 per cent., which was brought out in the 
Ministry’s Annual Return for 1923. That I should 
like to point out is not the cost of issuing capital 
in 1923; it is the cost of issuing capital in the past 
100 years. Before the South African War you could 
issue preference stock to give a yield of between 24 
and 3 per cent. I do not say it is a proper test, 
but a better test would be the relation of the divi- 
dends paid in 1923 to the market value of stocks 
issued at the end of 1923; that is really 5'4 per cent. 
That is to say, the dividend paid in 1923 — the per 
cent, of the market values — is 5'4 per cent. 
(Solicitor-General): You are concerned to point out 
that the 4’4 has not always been used quite 
accurately in the proceedings. I mean it is really 
an average over a long period, and not actually the 
period for the year of the return.” Now, it so 
happens, as you see, that IMr. Wood’s independent 
investigations have brought him to the figure which 
is practically the figure submitted by Sir William 
Plender; 5'4 is as near as may be to Sir William 
Pleader's between 5 per cent, and 6 per cent., and 
the figure is, therefore, the figure which an -impar- 
tial witness has submitted as the cost of raising 
capital. 

Now, a point was raised as to the concluding words 
of this paragraph : “ Unless it can be shown that 
such expenditure has not enhanced the value of the 
undertaking.” There was much discussion as to 



that, but I am not at all sure that you will really 
require to decide it. The position is this, that we 
have submitted a whole series of works ; we submitted 
capital expenditure on a lot of different things ; it 
is open to the trader to say with regard to any one 
of those .things that that expenditure has not 
enhanced the value of the undertaking, and he can 
establish it if he can; but I am not at all sure that 
it is necessary, or proper, that you should in the 
abstract proceed to attempt to lay down an inter- 
pretation of those words. I do not know how this 
Tribunal would approach such a task. There is 
nothing more dangerous than to attempt to lay down 
a criterion, or canon, in general terms in relation 
to the particular problem which you have in hand, 
and to ask you, or to ask any of you — and we lawyers 
are thoroughly aware of the risk of doing it — or any. 
tribunal, to say in the .abstract what those words 
mean would, I think, be to invite them to step on a 
very perilous inclined plane, indeed, and I venture 
to think, with your experience, we shall find that you 
will have avoided that when we have the pleasure 
of reading your judgment, Sir, and that of your 
colleagues. 

The real point is rather this : Take a particular 
piece of expenditure on a particular piece of work 
and submit that, and if the trader chooses — the 
burden being upon him. — to say: True it is you 

widened that line; true it is you built that bridge, 
but we say it was no good; it was no practical addi- 
tion to your undertaking; it was not a thing which 
made vonr railway when it was completed any better 
than your railway was before it was built. That is 
the kind of way in which a common-sense person 
would approach it; the law sometimes is not so far 
off common sense as people think. The question 
would be really this : Have you maintained your 
undertaking; is ft a more valuable and a more 
efficient railway than it was before, because I con- 
ceive, and no one enjoys more than (I do the 
sophisticated niceties of the law — I can see that you 
could involve yourself in all sorts of horrible 
problems when you have under discussion what 
exactly is the legal content of the word “ under- 
taking,” and when yon try to catch out each other, 
which we might do if we were in a litiga- 
tion over these points, and say : Do you 

admit, first of all, that your free reserves 
are part of your undertaking? Then having 
got an answer in the affirmative, yes, they are; 
very good. Then as long as they are yielding revenue 
through the shape of dividends that is part 
of the revenue of your undertaking? Yes. Well, now, 
how can you say that your undertaking is improved 
one wit if the money ceases to he invested hut is 
put into a work which yields 5 per cent. ; is not the 
work exactly where it was before in point of fact? 
Of course in one sense it is, hut that is not, I submit, 
what the Legislature is contemplating hero, that 
undistributed profits temporarily invested in War 
Loan . and yielding 5 per cent, are the equivalent of 
an excellent new bridge at Newcastle, or something 
of that kind, from the point of view of enhancing 
the undertaking. You cannot deal with this section 
which does not profess to attend to the niceties of 
railway administration in the sense of a captious 
critic. You have got to approach it from a business 
point of view. After all, this is a section which does 
not profess to exhaust all the possibilities of the 
situation. It is a section which gives you ia general 
guide to arrive at a figure which is to he the basis 
of railway rating for the future; hut to suggest 
that you are to analyse it in all the subtlety of a 
person construing a grant from the Crown in 
Chancery would he, I think, to stultify entirely the 
provisions of the section which wo have to deal with 
here. However, Sir, you will judge what the nature 
of your ovni task is; and I submit here, first, what 
you have got ,to deal with is the question of how 
far the undertaking, regarded as a practical entity, 
is better for the expenditure than it was before; hut 
I would invite you, rather, to hesitate to pronounce 
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upon this topic in the (abstract, and to ask, with 
regard to any work which the railway company has 
submitted, the traders to say why that particular 
capital expenditure has not in fact enhanced the 
value of the undertaking. 

Now, Sir, 1 think I come to the last paragraph 
to which I must ad-dress myself, which is the last 
and, perhaps, one of the -most difficult paragraphs. 
We are involved in -a rather larger sum than in 
the case of paragraph ( 6 ). I think -Sir Douglas 
Hogg must at the moment have been under a mis- 
apprehension when he seemed to suggest that the 
total capital involved was only £1,600,000; it is 
£1,600,000 of revenue that we are concerned with 
here; and therefore it is almost as important as 
paragraph (a), which is £1,863,000. I approached 
paragraph (a) with this general observation, that 
it was at least intended, -as appears abundantly 
from the Report of the Railway Rates Committee, 
it was certainly intended to operate equitably in 
recognition of the fact that a railway company’s 
expenditure is not fully remunerative when first 
made. My learned friends- on the other side, adopting 
the strictest purity of the lawyer, say, unless you 
can pr-ove each item of your account moda et forma; 
that is to say, taking each item, tell us when it 
was built, when it came into use, how much was 
spent upon it, it must be over £25,000. Mr. Cripps 
wants the Minutes of the Directors; 1 -wonder he 
does not want the Directors, too 1 Everything must 
be done with the utmost solemnity, and then you 
are to prove, I suppose, from your accounts, side 
by side, the process of fructification, saying in each 
year you get a little more, a little more, and a 
little more in that particular work, and they would 
say, forsooth, that unless you go through that process 
with regard to each work which you put forward 
as a meritorious work under this paragraph, you 
shall not get one penny; we shall put you to exact 
legal proof of every item. 

Well, Sir, you will judge as to how far that attitude 
commends itself to you. I should have thought, 
again, that it being recognised that there are- items 
of this character, numerous items of this character, 
which fructify slowly that a much better method of 
approaching the question, a much more successful 
and businesslike method, would be to go at it with the 
aid of some overhead principle. I am quite at a loss 
to understand what Sir Douglas Hogg regards as a 
formula. Apparently, according to him, if you can 
show that there is no particular instance, to which 
the formula is to be applied, exactly corre- 
sponds with the formula then your formula is value- 
less. Of course, the very essence of a formula is 
that it does not answer any of the cases, just as an 
average does not answer, or may not answer, any of 
the cases. Would you say that the average of one 
and three is an untrue average -because two happens 
to be neither one nor three, and yet on Sir Douglas 
Hogg’s reasoning he would triumphantly say one of 
them is one; one, that is not two, and three is* the 
other; and three is not two. Therefore your formula 
is worthless and your average is no use because two 
is neither one, nor three, and yet two is the average 
of one and three, -and Sir Douglas Hogg’s repeated 
cross-examination on the formula was always this : 
Show us a case to which your formula in terms applies, 
and then I shall believe that your formula is of 
value. The whole essence of the formula is not that 
it will apply to any particular case, but that it 
will represent a reasonable equivalent of the average 
case, and therefore may not correspond with any one. 

Now, upon this part of the case, much as the 
formula has been derided on those grounds and other 
grounds, Sir Ralph Wedgwood w;*s able to show you 
Several things which were contributory to the proof 
of the formula to prove, if it was necessary to prove, 
that railway capital expenditure is, as a rule, delayed 
in fructification, the period elapsing between the 
first fruit bearing and the complete fruit bearing 
varies, but lie showed you that there is, over all, in 
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railway experience an interval between the capital 
expenditure and the time when the capital expendi- 
ture is making its full and reasonable return. That 
is the first -proposition. Then he showed you next 
that if you took his progressive rate of fructification, 
which is to start with 1J per cent, in the first year, 
and by half-yearly increments of one-eighth, would 
reach at the end of 15. years 5 per cent., you did not 
truly, no doubt, represent what happens in any one 
given undertaking, but you represented collectively 
the railway experience in dealing with capital expen- 
diture over all. And he vouched that on what I 
should have thought was excellent evidence. He 
showed you a great many things which had happened 
in his own experience, all of which showed a tardy 
fructification and showed a progressive fructification, 
The suggestion made is that once you have established 
these two things, this interval and the progressive 
fructification, the proper thing to do then is to try 
and get a rate or scale which, if applied generally to 
railway expenditure up to the 1st January, 1914, 
will give you adequate and fair reflection of what 
this section is intended to give you. 

Of course if you think that the evidence given in 
support of the formula as a fair way of -arriving at 
this figure was no evidence, that is to say the formula 
is not proved as a fair method of ascertaining the 
figure, you are entitled so to hold, and in that case 
you will put us to the proof item by item -on each 
of our instances. If, on the other hand, you hold 
that the evidence adduced, imperfect if you please, 
is adequate evidence on which you can proceed, then 
you are entitled to hold that method is a reasonable 
method, within the section, of ascertaining the allow- 
ance to be given under this head. The only way in 
which you will be open, if I may say so, to challenge 
upon it will be if it can be said elsewhere that there 
was no evidence upon which you could so find. But 
if there is evidence on which you could find that the 
figure resulting from this method of ascertaining is a 
fair reflection in your opinion of the amount that 
ought to go into this compartment, and what you 
thought was a reasonable guide to the amount, then, 
if I may say so, you are unassailable in the quantifica- 
tion of that figure. 

Of course if you think that the formula is an 
unfair formula, an inadequate formula, and that it 
will not reflect itself in a reasonable sum to come in 
here, then you will of course reject it, and you will- 
put us to our proof of each instance. I -must say I 
look forward with apprehension to such a prospect.- 
I should hope the good sense of the parties, my 1 
friends and myself, would obviate such a result; but 
for the moment they are taking up the view, and 
submitting the view apparently, that unless we prove 
by full legal evidence the exact rate of fructification- 
on each item we shall do nothing at all. Of course- 
they do not realise this per contra, if they do not 
do that. Then it will not be a case of taking works 
for the last 16 years only. We have excluded, yon- 
notice, every work for 15 years. We shall be in the 
region of putting forward every work and there are 
many railway works of much more than 15 years age 
which are not yet fully fructified. Railway com- 
panies have to take long views, and capital- 
expenditure has been made 20, 2-5, or even 30 years 
ago, which has been entirely excluded from this 
account, but which, if they desire it, will have to be- 
put into the account. Then if they will not’have any. 
formula, adjust no formula with us, and we shall be 
able to prove, I have no doubt, that large sums of- 
capital expenditure made years ago are only now- 
coming into harvest. In that way they might find 
at the end of the -day that their position is very much- 
worse than it is just now. However, if you are of- 
opinion that the formula does not afford you the 
necessary evidence, and if the traders are not content 
to assist the Tribunal in the formulation of either 
this formula or another formula, and to put the 
railway companies to the precise proof which they 
seem to desiderate — that is the prospect which lies 
before us. 
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We liave in our schedules now all those various 
works which from time to time within the past 15 
years we have made, and we have applied our formula 
to them in each instance. If that formula appears 
to you to afford a reasonable index to the amount it 
is within your discretion to fix the sum which you 
will allow under paragraph 6, if you find in that a 
sufficient guide to your fixing of the figure. You are 
absolutely the masters of fixing this figure, and you 
are the persons to whom is confided the task of 
making a reasonable allowance in respect of that. 
If you find that the indications, however imperfect, 
of the formula are at least sufficient for you to guide 
you to a conclusion, you are entitled to take that 
course. The only ground on which you are open to 
challenge will he if it can he said there is no evidence 
upon which you can arrive at the figure. But every- 
one knows that the degrees of cogency of evidence 
vary immensely. Sometimes we can prove a thing 
with absolute precision ; and that is always agreeable 
to the legal mind; but many things are not suscep- 
tible of that precise proof. This is not a thing that is 
susceptible of that precise proof. Accounts do not 
exist for that purpose. Are you to deny us any figure 
at all because accounts cannot be prepared so as to 
show that every item with regard to a railway under- 
taking is so much. That is the harsh doctrine that 
has been submitted to you om behalf of the traders up 
to date. I hope it does not represent the attitude 
which will persist to the end. 

Mr Jep.ion: Before you depart from the question 
of the formula, would you mind dealing with it in 
connection with Sub-section (3) of Section 58? That 
seems to presume that if in some future year this 
Tribunal decides that it has allowed too much in the 
standard revenue of 1913 in respect of (1) (c), it can 
modify that figure. I am not quite sure. Perhaps 
you will enlighten us as to whether the adoption of 
the formula does not rather stultify us because we do 
not know on any formula or on any average whether 
any particular work named in your schedule came to 
the degree of fructification, under the average or 
more, by the end of 1913. 

Lord Advocate : The view I take is this. That 
paragraph (e) will have a certain figure entered 
against it once and for all, because it is to be one 
of the ingredients in the standard revenue. 

Mr. .T epson: Does not Sub-section (3) rather sug- 
gest that if we think, in the fixing of the standard 
revenue for 1913, we have allocated too much to (1) 
(c) we can adjust it? 

Lord Advocate : You refer to the statutory direc- 
tion in Sub-section (3), I see. To that extent the 
standard revenue is open to your revision later on — 
that is quite true. 

Mr. Lepton: I have been thinking about it, and 
I do not know how this Sub-section could be applied 
after wo have once dealt with all these things as far 
back at 1913. What fresh information can be brought 
before us to show too little or too much was allowed 
in the figure which -we may arrive at as the standard 
revenue for 1913? 

Tjord Advocate : I see the difficulty you are putting 
to me just now of the formula in that context, if 
you adopt a formula, because there is a certain 
rigidity. 

President : It is the merger of everything. Sup- 
posing a- man said: You have allowed too much or 
too little on a large undertaking, say, on a dock, 
you do not know what we have allowed. 

Lord Advocate: That difficulty would he present if 
you took the matter into your own hands, as suggested 
by Mr. Locket, and simply said, take your pen and 
write quickly £1,000,000, and that is an end of it. 
If that were done it would be very difficult for your 
successors to say whether the allowance made was too 
high or too low, because the factors you had in mind 
would not be exposed to criticism. Of course, it 
would he open to a trader in subsequent years to say : 
Your formula which resulted in x pounds went into 
compartment C; we will undertake to show that that 



is too much. I recognise that will be a difficult thing 
for the trader to do, and one therefore tenders 
sympathy in that matter. But the thing has to be 
worked out somehow. 

President : I think it all points to some agreement 
between the parties on this matter. It is very 
difficult. 

Lord Advocate : You can see there is no such 
prospect of agreement if wo are working on every 
item. 

President : I quite see that, but people become more 
reasonable very often. 

Lord Advocate : If there is any prospect of agree- 
ment I will brandish the olive branch in the most 
elevating fashion if it will do any good. However, 
at this stage all one caii say is this. Either the 
suggestion which we have made, and which we have 
given all the material for in our schedule, is accept- 
able to you, or you may say we are not content to 
do this. You may say, for example, that the learned 
Solicitor’s-General’s proposal might be more satis- 
factory, namely, classification of expenditure; and 
Sir Ralph Wedgwood himself no doubt showed that 
certain types of capital expenditure have varying 
rates of fructification. I mean there are the main 
lines, railway sidings, suburban lines, and all the 
different categories of railway expenditure. Per- 
sonally I am unhappy about a prospect of such an 
investigation. 

President : There is just one point as to whether 
certain things should go in at all, and the value at 
which they should go in, which the trader might 
object to. 

Lord Advocate : They might object to that. As I 
say, we do not start 15 years for other things. Now 
I am going to deal with the point about works. It is 
suggested under this paragraph you must show that 
your expenditure was upon a work. A very rigid sug- 
gestion was made as to a work. A work is an entity, 
a railway undertaking, an integer. It is a bridge, or 
station, or something of that sort. Personally 
I do not quite understand why one should be so 
rigid about the matter, because railway expenditure 
may be just as expensive — it may be over £25,000 — 
and it may be just as slow to fructify whether you 
put it on one precise undertaking like that, in a 
department by itself, or in something more diffused. 
Be that as it may, the woird “ works ” has been 
sought to be construed in such a way that it has 
to exclude land and to foe taken simply as a single 
integer, something which is to be found contained 
in an individual minute of the directors, irrespective 
of its physical characteristics altogether. I suppose 
if we built a bridge and did not have a, minute of 
the directors exactly sanctioning that particular 
bridge it would go out. I do not think that is the 
intendment of the Statute at all. What we have to 
look at in a practical sense is what is the particular 
work. Anyone who lias to deal with railways knows 
perfectly well we get letters dealing with “work of 
widening,” and things of that sort. In the railway 
engineer’s department he has particular pieces of 
work which are in progress. 

A very good test of the case is the question of 
land. Now Mr. Cripps would suggest, nay more, he 
would contend with enthusiasm, that if you buy a 
piece of laud which is not going to fructify in the 
sense of yielding a crop of fares and rates and 
charges for some time, then it is not included in 
this account at all. 1 would suggest that “works ” 
mean something considerably wider than the mere 
structure. Railway structures, as I ventured to say 
at one stage, are not things in the air ; they are 
built upon land; and land is just as much part of 
the works as the superstructure that is placed upon 
the land. It would be a hard doctrine which ex- 
cluded capital expenditure, possibly large capital 
expenditure, on land for widening, from any capital 
recognition in all time merely because the rails had 
not yet been put down upon it. Is it not expendi- 
ture in respect of a work when it is expenditure in 
respect of the contemplated work of widening? 
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You may do it all at one and the same time; that 
is to say, you may buy your land and put down the 
second set of rails. Everybody will agree then that 
the cost of the work was the cost of the land and 
the cost of the rails. But supposing the railway 
company, being provident, acting in the interests of 
the traders as well as of themselves and of all con- 
cerned, when it lays down its first pair of rails says, 
this is the . place where we shall probably have to 
double our line within the next 20 years, and we shall 
make the most economical bargain if we purchase 
enough land for a double line, and we shall build our 
bridges on that basis. Twenty years elapse, and the 
traffic has extended and grown, and the additional 
set of rails are laid down and the land is used. And 
at that time the total account could be made up for 
that widening, and it would include tire land which 
had been bought 20 years before. Is it to be said 
that that provident expenditure, economical expendi- 
ture of the greatest value to all interested in this 
concern, is to be entirely excluded from remuneration 
under this account because, forsooth, land is not a 
work, although it is part of the work, and is intended 
for and designed to play its part in the railway 
economy as a future work? 

Mr. Locket : Is it inevitably excluded, in view of 
the clause to which Air. Jepson just now drew atten- 
tion ? Supposing a piece of land were held by rail- 
ways now for the purpose of widening, and were 
not used sa.y for ten years, it is bringing in no 
income to the railway at the present time, but 
eventually it is used for widening and brings in 
revenue; would it not be possible to include it under 
Sub-section (3) of Section 58? 

Lord Advocate : It might. The only difficulty is 
this, I think. You have to look at a particular 
point of time, namely that artificial point of time, 
the beginning of the year 1913. Your suggestion 
is you might have land at that moment which would 
yield nothing at that moment but became ultimately 
incorporated in a work, and then became of re- 
munerative value to the company. I do not know 
whether it could get recognition then. 

Mr. Locket : The allowance made under para- 

graph (e) would then prove, to be too low. 

Lord Advocate : The allowance made in itself is 
one thing, the capital expenditure under which the 
allowance is to be made is another, and I am afraid 
you have to fix the capital expenditure once for all. 
You might alter the allowance later on ; you could 
not alter the content. It must be expenditure, of 
course, before 1913. I am afraid your liberty is 
restricted to the question of the allowance being too 
high or too low, not the elements upon which that 
allowance has been given. That is my difficulty. 

Mr. Jepson: May it not arise in this way? Sup- 
posing large quantities of land had been purchased 
before 1913, say, far the making of depots in Liver- 
pool by companies in competition, or in London in 
connection, say, with the Great Central extension to 
London, and now, owing to the amalgamation of the 
various companies, those depots for which this land 
was provisionally acquired there is no longer any 
need for, and ultimately the land is sold. Your 
capital expenditure is reduced, of course, when that 
land is sold 1 , but unless there is some means of adjust- 
ing this allowance under (1) (c) that would remain 
for ever, because that capital has been brought in. 

Lord Advocate : I am not sure whether that would 
not be rather in compartment B than compartment 
0. Capital that has not fructified. May I suggest 
this is the way in which it would come in. Take the 
next revision. If we are right on the basis we are 
proceeding on just now, all that would be allowed 
at the next revision would be the net capital expendi- 
ture, and we would have to give credit at that time, 
ns we are doing now, for works displaced and not 
replaced, and I rather think it would be in that way 
compartment B that the money would come in. 

Mr. Jepson: Yes, it might come in there. You 
have in your (1) (c) lots of instances of land which 



have been purchased in large quantities, say, round 
Liverpool and round London. 

Lord Advocate : Quite a number. 

Mr. Jepson: .So that if j T our Schedule is adopted as 
it stands and that is included as (1) (c), I am not 
quite sure that any adjustment of capital, when you 
came to sell the land, would interfere wtih the 
amount which is in the 1913 standard revenue under 
(1) (c). 

Lord Advocate : I think the trader would get the 
benefit of it in this way. If it entered in the revision 
as a credit against the capital which we were pro- 
posing to add in additional capital expenditure since 
the fixation of the charges, he would get the benefit 
of it, and it would cease to be remunerative. It 
would go in diminution of the additional capital 
raised since the last fixing of the charges. I think 
he would get the benefit of it there. I am assured 
that he certainly would get the benefit. 

Mr. J epson : If it came through that channel he 
might be getting even larger allowances than are 
included in the standard revenue, because probably 
the capital will work out at o or 6 per cent., or 
the credit for the capital, and he might only have 
been charged in the standard revenue at even £ per 
cent, or 1 per cent. 

Lord Advocate : If you take everything which 

diminishes the compartment to which 6 per cent, 
or 51 per cent, attaches, it is, of course, to the 
interest of the trader, and it may well be that that 
is the most beneficial way to the trader that it 
could happen. After all, paragraph (e) is really 
dealing with a sort of arbitrary moment. You take 
a moment in the history of the railway companies. 
You say, let us make a survey and let us see wlietheT 
all sorts of works are to ibe preserved. They are 
in various stages, of course. We are now fixing 
the standard revenue for all time, and we must 
therefore take cognisance of the fact that on a 
general survey of all these things you will find them 
in different stages of development, different stages 
of fructification. Something must he given in respect 
of that, and you will take them at particular stages 
and you will give a reasonable allowance which will 
reflect that. You are back again at the old question 
again: are you to deal with each particular work, 
or deal with it in gross? My submission is that 
you should deal with it in gross, and the formula 
is merely a method of dealing with it in gross 
rather than dealing with it in individual cases. 

Now, Sir, I think I have really touched upon all 
file points which my learned friends have dealt with, 
and yon will expect me to make a . suggestion as to 
how we shall practically assist the Tribunal. One 
finds the discussion of these topics very interesting, 
but, if I may say so, I feel the difficulty of the 
Tribunal. What are you to write upon, so to speak? 
I think we have all a duty to assist the Tribunal in 
that matter. It has occurred to me, on thinking 
over the learned President’s suggestion, that p.rob- 
ably the most convenient way to do it would be to 
take points. That is to sav, first of all, to exemplify 
what I mean, one would put down first of ail 
“ Aggregate net revenue,” and would then have 
submission of the railway companies and submission 
of the traders; and then go to. “Raised or Pro- 
vided,” and have submission of the railway com- 
panies and submission of the traders, and so on. 
Take the “ Raised or Provided.” We would say 
“ Raised ” means “ raised,” and “ Provided ” 
means “ provided from other sources.” And then 
we would say as far as taken from the excess free 
reserves it can be treated as capital raised, notwith- 
standing the circumstance that the expenditure and 
the coming into existence of free reserves does not 
.proceed pari passu, but that the ultimate amount 
of free reserves more than covers the amount of the 
capital provided. AVe would in that way on each 
of the enumerated points — and there are only about 
a dozen .all together — make a submission on each of 
those, and then we would invite my learned friends 
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either to add additional points which occur to them, 
with their submission, on which we should put our 
submission, and in that way we could at least get 
a bearing on the subject. 

President : It is pretty clear where a definite point 
ol law arises we might usefully give our opinion, but 
suppose it involves as it were the direction of the 
proceedings. Supposing we said we should think 
so-and-so ought to be done. For instance, take 
standard revenue. Suppose you were to say : What- 
ever the traders say, we shall base ourselves on the 
1913 accounts, because we think they are the best 
possible evidence. We must not give any direction 
which would fetter the natural right of the litigant 
to conduct his case in the way he likes. 

Lord Advocate : Certainly; but you are entitled to 
call upon the parties to define what attitude they 
take before you. 

President : Oh yes, of course. 

Lord Advocate : The submission, for instance, will 
be something like this. The aggregate net revenue 
in 1913 of the constituent companies and the sub- 
sidiary companies absorbed in each amalgamated 
company must be ascertained on the best evidence 
available. That is the first proposition. The second 
proposition would be the best evidence available and 
so on, was to be found in the accounts. Then thirdly, 
the accounts, although prima facie the best evidence, 
are open to correction or adjustment at the instance 
ol either party who is able to show that particular 
adjustments or corrections are necessary in order to 
make them a true reflection, in short to be the critic 
of that account. That is the sort of submission I 
would make on that point, and your task would be 
comparatively easy then. I do not think probably 
there would be any counter submission. 

President : Do they all agree in this way of dealing 
with it? “Will you join in submissions, Mr. Thomas? 

Mr. F. G-. Thomas : I entirely associated myself 
with what has fallen from the Lord Advocate, that we 
do owe it to you to endeavour to simplify what is 
obviously a most difficult task so far as practicable, by 
trying to get the actual issues defined upon which we 
desire your opinion ; and I think that the suggestion 
of the Lord Advocate is really the most convenient 
way. In a sense I suggested it myself. , 

Lord Advocate : I .am so sorry if I have stolen your 
plum . 

-I// - . F. (r . Thomas : Not at all, but I feel that if we 
could get the issues defined, and if we exhausted the 
matter of the issues, then on each side we could make 
our submissions as to what are, in our view, the 
consequences of the issue. Speaking for myself, 
representing the interests I represent, I should 
certainly endeavour to co-operate in that. 

President : Mr. Wrottesley, does that give expres- 
sion to your view? 

Jlr. Wfottesley : I have not had any time to take 
instructions on this subject, but if I may say so, I 
think the course suggested by the Lord Advocate 
appears to have every advantage. It would enable 
all parties to state their own case in their own way. 
If there is any point occurs to us other than those 
raised by the railway companies, we can state that 
point and make our submission, and the railway 
companies can make their counter-submission. 

Lord Advocate : In a sense, it is rather an amusing 
situation, because the parties prepare their pleadings 
after they are heard. 

Mr. V . C. Thomas : I think the pleadings which 
would have been prepared before the oase was heard 
would have been of very much less assistance to you 
than these pleadings which are prepared subsequently. 

Lord Advocate : It is not contemplated that argu- 
ment will be reopened on these matters in any way 
at all. It is to be merely a formulation of what has 
transpired here, and what we think ought to be the ’ 
findings. 

Solicitor-General : I was just considering, on the 
basis which the Lord Advocate has proposed, how- 
best the Minister of Transport who will ultimately 
liave considerable interest in this, can come into 



this matter. Of course if these points are going to 
be submitted we might have liberty to add points, 
or amplify, or make suggestions for the amplification 
of points. We have prepared a number of matters 
which the Minister thinks fall for determination, 
but of course we are not strictly litigants or con- 
testants at all here. So that it is really a question 
of the discretion and the kindness 'of the Tribunal 
to allow us to come in. But the importance of 
certain matters from the Minister’s point of view 
is very considerable, particularly having regard to 
the future. We should like, if we may, to have our 
right to have some part in the formulation of these 
questions. 

P resident : Or the submission of your contention 
on any issue. Perhaps you do not like it in that 
form? 

Solicitor-General : That is not quite the form. 
Rather the question is this. There may be certain 
matters which have been raised here at different 
times, and may arise out of the interpretation of 
Section 58, which the particular parties at the- 
moment may not either remember, or -may not wish 
to put before the Tribunal, but which will be- 
necessary at some stage so that the Minister in the 
future on the question of revenue, or one thing and 
the other, can say that this matter has been before 
the Tribunal. For example, you may remember that 
on the question of reserves in the second document 
which came before you the accountant of the Ministry 
took a different view from the railway companies with 
regard to whether certain matters were proper 
charges on revenue or not. It may be that my. 
friends who represent the traders might not raise 
that particular question, yet it is a matter of. 
accountancy in which the Ministry are concerned, and 
would like to bring in in connection with the question- 
of net revenue 

Lord Advocate : May I suggest how one could help? 
One may put it in simple language. The way I 
would like to go about it is to sit down and 
enumerate the points and make my submission. And 
I would like to go to my learned friends and say to 
them. “What do you think about this; have you 
anything to suggest? ” Then when we had our 
various .points which we thought should be up for 
decision just now, and had put our contentious views 
upon it, I would like then to go to the Ministry and 
say, “ Here is what we think about it. Both of us 
may have missed something. Have we missed any- 
thing, do you think, or is there any point you would 
like ns to consider before we hand this in? ” I for 
one would undertake that we would consider with all 
respect any suggestion we got from the Minister on 
■such a point. We have to work out these things more 
or less practically. 

Solicitor-General : That is rather what was in my 
own mind. 

Mr. F. G. Thomas-. I quite agree. That is entirely 
a convenient course, I think. 

Solicitor-General : Before the matter actually 

reached you, Sir, we should have an opportunity of 
consulting with them and trying to formulate some 
common ground. 

Lord Advocate : May I just say this. I think 

probably, in view of .Sir Ralph Wedgwood’s sugges- 
tion, it would not probably be very fair to suggest the 
keeping over of the momentous question. After all, 
he said it, and I understand you wish that, Mr. 
Thomas. I do not think I can do otherwise than 
submit to y.our view, as Sir Ralph said it in the 
box. Therefore, probably that course should be 
pursued. When a responsible witness makes an offer, 
and it is to leading Counsel on the other side, it is 
probably right you should have that advantage. 

President : You will not make your submission 

that it .should .be dealt with on the accounts for 1913? 

Lord Advocate : I would rather not do that, in 
view of the fact- that Sir Ralph made that offer. 

President : It will be open to us to- adopt 
course we like. 
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Lord Advocate : Entirely. It is merely this; I am 
not arguing against or taking that view, if Mr. 
Thomas prefers it should be done in that way, because 
it was offered in the witness box. 

Mr. IT' rottesley : May 1 say with regard to the 
matter the Lord Advocate has mentioned, it is not 
possible of course to take the instructions of the 
Trades Board Committee immediately, but the 
inclination of those behind me is rather to take the 
same view as Mr. Thomas’s clients have taken. 

Lord Advocate : Sir Douglas Hogg’s peroration, 

Sir, was in favour of the general prosperity of the 
companies. My peroration takes rather a different 
form. It is this. I could only wish that we could 
relieve yon of the task with regard to many of the 
smaller matters in this case, and personally I shall 
use my best endeavours, and I am sure, after this 
discussion which has ‘been very useful in letting us 
know where we part company, and with the good 
offices of Mr. Cash and Sir William Plender, we shall 
be able to make further progress ; but I think Mr. 
Thomas will associate himself with me in saying that 
it is desirable we should have decisions on some of 
these points because public interest is involved, and 
the public probably' prefer that these matters should 
be matters of decision rather than matters of 
arrangement between parties. 

Mr. F. 0 . Thomas : I entirely associated myself 
with what the Lord Advocate lias said, and I would 
also like to say' that I associate myself with wdiat he 
said earlier to-day, that already you have been re- 
lieved of a good deal of matter which at one time 
was contentious, but in which W'e succeeded in per- 
suading the railway accountants that our view is 
correct, while in some oases they' persuaded us that 
our view is incorrect, and that is reflected in these 
figures. But those outstanding matters are on 
broad principle in which y'ou are not in unison, and 
in which we have to get your assistance before we can 
really come down to the practical issue of trying to 
adjust these amounts .as reasonable amounts between 
the accountants on either side. 

President : Quite so, but these ten days’ proceed- 
ings illustrate a. lot of small accountancy points 
which may be very valuable for the purpose of show- 
ing that the accounts ought to be looked into, but 
you are not going to ask us to adjust all these. These 
will disappear, I take it, to a large extent. 



Mr. F. G. Thomas : They were used as illustra- 
tions, and if it turns out that the illustration is only' 
applicable to something which is not really of sub- 
stantial value when expressed in pounds, shillings 
and pence, I think I can promise you y'ou shall not 
be troubled. 

President : You can put yourselves to a large 
extent, in accountancy matters, in the hands of your 
skilled accountants. 

Mr. F. G. Thomas : Oh, yes; and that is what 
we have been doing. I am sure I can speak for all 
ol us here. We have not been putting to y'ou argu- 
ments on points of construction where we have not 
had the advantage of the expert advice of skilled 
accountants as to the reasonableness of the proposi- 
tions which we were advancing. 

Mr. W orrall : May I ask that a correction might 
be made in the Minutes in regard to some figures 
which, when challenged by Mr. Locket, I quoted 
rather hurriedly yesterday? I think they bear on 
the last issue. It is at page 300, in the second 
column. I quoted 7,000,000, but the exact figure is 
2,148,728. The second figure is 48,941,206, and the 
third figure is 51,089,934. I think in justice to the 
railway companies those figures should be put. in, 
because it .appears when challenged I looked at the 
railways only and did not take in the ancillary; busi- 
nesses. Of course, the contention was that the 
balance of 2,148,728 was the adjustment which I 
claim is in dispute. 

President t Thank you, I am much obliged to you. 
I suppose it is no use mentioning a time in this, 
matter, is it? 

Solicit or -General : I was just thinking about that.. 
It would be very useful to the Ministry, certainly, to 
know. 

Lord Advocate : I think two days, if I may say' so. 
will be sufficient, while the. matter is fresh in one’s 
mind. Each of us wall occupy the next four or five 
days, I dare say, in getting our respective submis- 
sions ready. Then I think we might have a meeting 
for exchange of views. I will do everything I can 
to facilitate that matter, and if you like»we might 
meet in the presence of the representative of the 
Ministry, without prejudice, all for the purpose of 
facilitating progress. 

President : Very well. We will take it you will 
push on as hard .as you can. 

Lord Advocate : Certainly. 
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